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Sometimes it’s hard to tell whether the forum uses 
the Forum as a source of authority, or the other 
way around. 


You'd certainly have trouble figuring it out if it weren’t 
for the capital “F.’’ That big initial tells you that the 
Forum is a newspaper. When you know that much, at 
least the problem is clear. 


Here’s another one that’s easy to understand: the prob- 
lem of protecting a trade-mark when you own one. You 
see, the word “Coke” is a trade-mark, the property of 
The Coca-Cola Company. Good usage demands that 
we take active steps to protect our trade-mark by 
seeing that it is properly used whenever it appears. 


That’s why we ask that when you refer to our product 







THE COCA-COLA COMPANY 
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by its popular abbreviation, you make it Coke... 
with a capital . . . please. 


P.S. In capitols everywhere, forums find it a capital 
idea to pause and refresh between hot arguments with 
cold bottles of Coke. 


Ask for it either way 
.. both trade-marks 
mean the same thing. 














































Contents MAY, 1954 


Entered as second class matter August 25, 1920, at the Post Office at Chicago, Illinois, under the act of August 24, 1912. 
Price per copy, 75c; to Members, 50c; per vear, $5.00; to Members, $2.50; to Students in Law Schools, $3.00; 


to Members of the American Law Student Association, $1.50. 


Copyright 1954 by the AMERICAN BAR ASSOCIATION. 


May, 1954 * Vol. 40 


The President's Page . 355 
Nominating Petitions 358 
American Bar Association—Scope, Objectives, Qualifications for Membership 359 
Views of Our Readers 362 
Our Younger Lawyers 368 
Activities of Sections and Committees 370 
pig for Witnesses: An Inventory of Caveats 377 
ufus King 
The Langer Bills: A Discussion 382 
Harry S. Gleick 
State Delegates Nominate New Officers, Members of Board of Governors 386 
ky secenety of the Judiciary: A Study of Preconstitutional History 389 
. Carter Pittman 
Presidential Power and Aggression Abroad: A Constitutional Dilemma 394 
William W. Schwarzer and Robert R. Wood 
Meeting of National Conference of Bar Presidents . 397 
The Taft-Hartley Act: The Myth of “Union Busting" 398 
George Rose 
Editorials . 400 
American Bar Center Nears Completion 401 
Lawyers and the Fifth Amendment: A Dissent 404 
Ralph S. Brown, Jr. 
Our Friendless Constitution 408 
Henry W. Coil 
Books for Lawyers 412 
Review of Recent Supreme Court Decisions . 418 
What's New in the Law . 422 
New Television Show Features Legal Aid 427 
Tax Notes 428 
The Development of International Law 430 
Practicing Lawyer's Guide to the Current Law Magazines 432 
Bar Activities . 435 
American Bar Association Membership . 437 
Proceedings of the House of Delegates: Midyear Meeting, Atlanta, Georgia, March 8-9 438 
THE AMERICAN Bak ASSOCIATION JOURNAL is published monthly by the AMERICAN BAR ASSOCIATION at 1140 North Dearborn Street, Chicago 10, Hlinois. 


Vol. 40, No. 5. Changes of address must reach the JourNAt office five weeks in advance of the next issue date. Be sure to give both old and new addresses. 


353 





Wel: : fell -t1-08 Ol -siellk 


COMMERCE CLEARING. HOUSE, INC. 


LAW REP 


354 American Bar Association Journal 





Qs 































































® I appreciate the communications 
I have received with respect to my 
declining to serve as special counsel 
for the Senate Investigating Subcom- 
mittee in the public telecast hearing 
of the controversy between persons 
connected with the committee and 
the Army. The communications 
from members of the Association in- 
dicate overwhelming support of our 
action. A few lawyers, editors and 
laymen have been critical of my 
decision and that of the Board of 
Governors. Some of these letters, be- 
cause of bias for one side or the other 
of the controversy, confirm the wis- 
dom of our decision. Others are 
sincere and _ well-considered state- 
ments of reasons for accepting the 
assignment, and J have welcomed the 
opportunity of presenting in more 
detail the reasons for our decision. 
When the Senate committee re- 
quested me to serve as special coun- 
sel, I communicated at once with 
the Board of Governors as well as 
with chairmen of certain Committees 
which might be concerned with the 
problem. The request was given care- 
ful consideration. The Association is 
always desirous of co-operating with 
congressional committees and anx- 
ious to render public service. The 
decision in this case was not easy. 
The request was treated in confi- 
dence, and no public statement was 
made until after the subcommittee 
announced publicly that I had been 
requested to serve and had declined 
and my reasons for doing so. At the 
request of various news services, I 
then made the following statement: 


I appreciate the confidence of the 
members of the Senate committee and 


William J. Jameson 
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regret my inability to accept the ap- 
pointment as special counsel. The 
majority of the Board of Governors of 
the American Bar Association reached 
the conclusion, in which I concur, that 
my acceptance would be inadvisable; 
first because speaking engagements 
and other commitments on behalf of 
the Association will require all of my 
time between now and the Annual 
Meeting in August; and second by 
reason of possible political implica- 
tions in the controversy, it was ques- 
tionable whether I should accept while 
serving as President of the Association. 

All of us recognize the importance 
of the assignment, and the opportu- 
nity for public service. Were it not for 
my present commitments, and the fact 
that I am now acting in an official 
capacity for the American Bar As- 
sociation, I would not hesitate to ac- 
cept the appointment. 


Did these reasons justify our de- 
cision that as President of the Amer- 
ican Bar Association I should not 
serve as special counsel? 

In appraising our conclusion, con- 
sideration should be given to the na- 
ture of the controversy. This was ex- 
pressed by Senator Mundt in his 
statement of March 27, in part as 
follows: 


Involved here at worst are miscon- 
duct and misrepresentation by one or 
more individuals connected with the 
Army or the Senate committee or both 
but, unless perjury is subsequently 
committed in sworn testimony before 
our committee, no crime punishable 
by law is now charged or indicated. 

Involved here at best are misunder- 
standings and mistakes by one or more 
individuals connected with the Army 
or the Senate committee, or both, 
which have interfered with the orderly 
work of a growing number of officials 
both in the Army and in Congress. 


Senator Mundt suggested also in 


his statement that no one could, of 
course, predict what ramifications 
might develop. As of now apparently 
there is involved primarily the ques- 
tion of the veracity of certain indi- 
viduals. The result might be a 
complete vindication of one group or 
the other, or it might be inconclusive. 

It was estimated that from two to 
four weeks would be required for the 
hearing. Conceivably, this could be 
protracted for a longer period. 

It is apparent that many who have 
written me are not aware of the fact 
that the President of the Association 
devotes all of his time during the 
year of his incumbency to the many 
activities of the organized Bar. His 
duties are not limited to speaking 
engagements before state and local 
bar associations but include many 
administrative functions and are con- 
cerned with many activities devoted 
to the public interest. The Associa- 
tion does not have a vice president 
and at present does not have a di- 
rector of activities, and acceptance 
of the assignment would of necessity 
have resulted in neglecting the work 
of the Association. The decision was 
not predicated upon any lack of ap- 
preciation of the importance of the 
assignment but rather on the fact 
that there were many other lawyers 
who were at least as well qualified 
and who had not assumed the re- 
sponsibilities devolving upon the 
President of the Association. 

I do not presume anyone would 
deny that there are political impli- 
cations in the controversy. This is 
confirmed by letters from bitter par- 
tisans on both sides which assume 
in advance that any investigation 
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will vindicate one side or the other. 
For example, I received one wire 
reading, “Legal cowards die many 
times before their death; the valiant 
like McCarthy never taste of death 
but once”, and another communica- 
tion reading, “What fools ye mortals 
be who won't stand up for the one 
man who is trying to save our coun- 
try.” On the other hand, another 
letter regrets that we have “ducked 
the opportunity of investigating and 
maybe exposing the evil of our day— 
McCarthyism”; and_ still another 
in a bitter denunciation of Senator 
McCarthy urges “the Association to 
do everything possible to achieve the 
expulsion of McCarthy from our 
United States Senate”. 

The membership of the Associa- 
tion embraces lawyers of all shades 
of political opinion. The Associa- 
tion, however, is traditionally non- 
partisan. While it frequently takes 
positions on controversial public 
questions through the policy-making 
mechanism of its House of Delegates, 
made up of representatives of various 
components of the legal profession, 
its officers endeavor to avoid the in- 
volvement of the Association in con- 
troversies of a political nature. Rec- 
ognizing fully that there may be 
differences of opinion, it was the 
conclusion of the Board of Governors 
that this was the type of controversy 
in which the Association officially 
should not be involved, even though 
any individual lawyer might proper- 
ly undertake the investigation. 

In other words, the President of 
the Association did not decline to 
serve because the assignment in- 
volved a controversy or might invite 
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criticism, but because of his other 
commitments and the political as- 
pects of the controversy. Some letters 
and editorial comments have argued 
that in the case of the Bricker 
Amendment the Association took a 
stand on a controversial issue. This 
is true. There are, however, two 
basic distinctions: (1) The Bricker 
Amendment fundamental 
questions of constitutional law, and 
(2) the action was taken not by the 
President and the Board of Gov- 
ernors but by the House of Delegates 
after a full discussion of both sides 
of the question. 

The Association today, through a 
Special Committee, is making an ob- 
jective study of procedures in con- 
gressional investigations. This is a 
controversial subject, and our study 
has received some criticism. This 
study, however, is under way and is 
taking several months of careful re- 
search. I believe that the Association, 
through the careful research of this 
committee, can make a more con- 
structive contribution in the field of 
congressional than 
could be made by participation of 
the President of the Association in 
the present controversy. The nature 
of the study of the committee was set 
forth in a progress report before the 
House of Delegates at its recent meet- 
ing in Atlanta as follows: 


involves 


investigations 


Various bar associations, other or- 
ganizations, and members of Congress 
have already made proposals for 
changes in procedures. The committee 
feels that its assignment requires it to 
consider all such proposals and also 
to study records of committee pro- 
ceedings which reflect actual practice 
and might suggest areas for attention. 


It has recognized that the study should 
be a broad one, since the committee 
is concerned with a whole area of 
governmental activity where there are 
now no general rules of law. It is not 
concerned merely with proceedings or 
practices of particular committees or 
with investigations which are now in 
the public eye. The problem of the 
need for procedural reform is obvious- 
ly general and affects investigations of 
business, organizations, government, 
and individuals. Any proposed re- 
forms must take into account the 
proper balance between preserving 
the essential investigative function 
and the protection of individual 
rights. It almost goes without saying 
that this balance can be maintained 
without blocking investigations of 
Communism or any other proper 
subject. 

From the outset, the committee 
agreed that its research must be con- 
ducted with complete objectivity and 
with the purpose of arriving at con- 
clusions which would appeal to most 
lawyers, members of Congress, and of 
the public. Recognition of the need 
for some general rules in this field is 
sufficiently widespread so that it was 
hoped that the Association might 
make a major contribution here as it 
did some years ago when general rules 
affecting administrative agencies were 
devised by cooperation between the 
Congress and the Association. 


Unfortunately, one news report 
conveyed the false impression that 
my initial reaction to the request 
from the Senate committee was that 
I didn’t want to be “bothered”. This 
simply is not true. I made no such 
statement. On the contrary, I fully 
appreciated the evidence of con- 
fidence in the Association which the 
request implied, and it was given the 
most careful consideration both by 
me and by the other members of the 
Board of Governors. 
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Nominating Petitions 


Illinois 


®" The undersigned hereby nominate 
Charles A. Bane, of Chicago, for the 
office of State Delegate for and from 
the State of Illinois to be elected in 
1954 for a three-year term beginning 
at the adjournment of the 1954 An- 
nual Meeting: 

Vernon M. Welsh, Thomas M. 
Thomas, Norbert S. Jacker, Joseph 
H. Pleck, Thomas F. Scully, Karl F. 
Nygren, Andrew C. Hamilton, Don 
H. Reuben, Dwight P. Green, Ham- 
mond E. Chaffetz, Carl §. Lloyd, 
J. B. Martineau, Jr., Walter E. Tins- 
ley, J. B. Cleaver, W. H. Van Ooster- 
hout, Thomas B. Martineau, Jules L. 
Brady, Bernard M. Epstein, Theo- 
dore Stone, Augustine J. Bowe, Karl 
Edwin Seyfarth, Douglass Pillinger, 
Howard D. Moses, Adalbert J. 
Kirschten and Nathan J. Kaplan, of 
Chicago. 


lowa 


® The undersigned hereby nominate 
Frederic M. Miller, of Des Moines, 
for the office of State Delegate for 
and from the State of Iowa for a 
three-year term beginning at the ad- 
journment of the 1954 Annual Meet- 
ing: 

V. C. Shuttleworth, of Cedar Rap- 
ids: 

Robert Valentine, of Centerville; 

Charles D. Waterman, of Daven- 
port; 

Howard Steele, Llewellyn E. Slade, 
Gregory Brunk, Robert E. Dreher, 
A. L. Wensel, Peter W. Janss, M. O. 
Riepe, A. B. Howland, B. A. Web- 
ster, Jr., John Gamble, Robert J. 
Bannister, Alex M. Miller, Irving W. 
Myers, Gibson C. Holliday, James G. 
McDowell, Jr., Hiram S. Hunn, W. 
Z. Proctor, Homer E. Bradshaw, Paul 
W. Steward, Thomas B. Roberts, 
Harlan J. Thoma and Louis A. 
Parker, of Des Moines. 


Maine 


® The undersigned hereby nominate 
David A. Nichols, of Camden, for 
the office of State Delegate for and 
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from the State of Maine to be elected 
for a three-year term beginning at 
the adjournment of the 1954 Annual 
Meeting: 

James L. Reid, of Augusta; 

Merrill R. Bradford, Arnold L. 
Veague and Edwin F. Stetson, of 
Bangor; 

Ralph C. Masterman, of Bar Har- 
bor; 

Lynn M. Bussey, of Bath; 

Hubert W. Townsend, of Belfast; 

Thomas B. Walker, Harold D. 
Carroll and Hilary F. Mahaney, of 
Biddeford; 

James Blenn Perkins, Jr., of Booth- 
bay Harbor; 

Elbridge B. Davis, of Calais; 

W. Atherton Fuller, Jr., of Ells- 
worth; 

Frederick P. O’Connell, of Kenne- 
bunk and Augusta; 

W. Paul Quarrington, of North 
Berwick; 

Scott W. Scully, Vincent L. Mc- 
Kusick, Sigrid E. Tompkins and 
Nathaniel M. Haskell, of Portland; 

Samuel W. Collins, Jr., and Christy 
C. Adams, of Rockland; 

Charles W. Smith and Mary A. 
Bradbury, of Saco; 

George B. Lauriat, of Southwest 
Harbor; 

Richard J. Dubord, of Waterville. 


Washington 


® The undersigned hereby nominate 
Thomas Todd, of Seattle, for the 
office of State Delegate for and from 
the State of Washington to be elected 
for a three-year term beginning at 
the adjournment of the 1954 Annual 
Meeting: 

Brockman Adams, Kenneth A. 
Cox, Griffith Way, F. A. LeSourd, 
Walter Kane Scott, E. E. McInnis, 
Jr., Richard C. Solibakke, Herbert 
Little, Serge S. Gorny, Warren R. 
Slemmons, C. Calvert Knudsen, J. 
Tyler Hull, M. Bayard Crutcher, 
Walter B. Williams, Robert W. Gra- 
ham, Max Kaminoff, Edward S. 
Franklin, Donald A. Schmechel, Ar- 
thur E. Simon, Willard J. Wright, 
James D. Rolfe, Charles H. Todd, 


William F. Devin, Clarence H. 
Campbell and Irving Clark, Jr., of 
Seattle. 


Mississippi 


® The undersigned hereby nominate 
John C. Satterfield, of Jackson, for 
the office of State Delegate for and 
from the State of Mississippi to be 
elected in 1954 for a three-year term 
beginning at the adjournment of the 
1954 Annual Meeting: 

Mike L. Carr, Jr., R. L. Jones, 
Hugh V. Wall, R. Pearce Phillips 
and Tom P. Brady, of Brookhaven; 

Russel D. Moore, III, W. C. Wells, 
Ill, Earl T. Thomas, Erskine W. 
Wells, W. C. Wells, Jr., Milton H. 
Mitchell, Junior O’ Mara, C. B. Snow, 
Joe H. Daniel, J. Will Young and 
John M. Kuykendall, Jr., of Jackson; 

Gibson B. Witherspoon, A. S. 
Bozeman, Sr., A. S. Bozeman, Jr., 
and John D. Ready, Jr., of Meridian; 

Fielding L. Wright, Jr., of Rolling 
Fork; 

W. A. Henry, Herman B. DeCell, 
Allen Bridgforth and W. H. Bar- 
bour, of Yazoo City. 


Puerto Rico 


" The undersigned hereby nomi- 
nate Francisco Ponsa Feliu, of 
San Juan, for the office of State Dele- 
gate for and from Puerto Rico to be 
elected for a three-year term be- 
ginning at the adjournment of the 
1954 Annual Meeting: 

Luis Blanco Lugo, F. Fernandez 
Cuyar, Celestino Iriarte, Edelmiro 
Martinez Rivera, Juan Enrique 
Geigel, Guillermo Silva, Fernando 
Forna Ris, Jr., E. T. Fiddler, José 
G. Gonzalez, Lino I. Saldana, Wal- 
ter L. Newsom, Jr., Felix Ochoteco, 
Jr., Gabriel De La Haba, Cesar A. 
Montilla, Casper Rivera Cestero, 
Carlos J. Torres, Luis E. Dubon, B. 
Rodriguez-Ramon, German Riecke- 
hoff, Carlos D. Vazquez, Enrique 
Cordova Diaz, R. Rivera Zayas, Bo- 
livar Pagan, Orlando J. Antonsanti 
and Isias Rodriguez Moreno, of San 
Juan. 
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American the official organ of the 
Bar AMERICAN BAR ASSOCIATION 
Association 
J ournal published monthly 


The objects of the American Bar Association, a voluntary association of lawyers of the United States, are 
to uphold and defend the Constitution of the United States and maintain representative government; to advance 
the science of jurisprudence; to promote the administration of justice and the uniformity of legislation and of judi- 
cial decisions throughout the nation; to uphold the honor of the profession of law; to apply its knowledge and 
experience in the field of the law to the promotion of the public good; to encourage cordial intercourse among 
the members of the American Bar; and to correlate and promote such activities of the Bar organizations in the 
nation and in the respective states as are within these objects, in the interest of the legal profession and of the 
public. Through representation of state, territory and local bar associations in the House of Delegates of the 
Association, as well as large membership from the Bar of each state and territory, the Association endeavors to 
reflect, so far as possible, the objectives of the organized Bar of the United States. 

There are seventeen Sections for carrying on the work of the Association, each within the jurisdiction defined by 
its by-laws, as follows: Administrative Law; Antitrust.Law; Bar Activities; Corporation, Banking and Business 
Law; Criminal Law; Insurance Law; International and Comparative Law; Judicial Administration; Labor Rela- 
tions Law; Legal Education and Admissions to the Bar; Mineral Law; Municipal Law; Patent, Trade-Mark and 
Copyright Law; Public Utility Law; Real Property, Probate and Trust Law; Taxation; and the Junior Bar Con- 
ference. Some issue special publications in their respective fields. Membership in the Junior Bar Conference is 
limited to members of the Association under the age of 36, who are automatically enrolled therein upon their 
election to membership in the Association. All members of the Association are eligible for membership in any 
of the other Sections. 

Any person who is a member in good standing of the Bar of any state or territory of the United States, or of 
any of the territorial groups, or of any federal, state or territorial court of record, is eligible to membership in 
the Association on endorsement, nomination and election. Applications for membership require the endorse- 
ment of a member of the Association in good standing and are considered in each case by a Committee on Admis- 
sions of the appropriate state. If the applicant is a member of the Bar of the state or territory in which he resides 
or has his principal office, or is a member of a federal, state or territorial court of record of a state or territory in 
which he resides or has his principal office, the application is referred to the Committee on Admissions for one of 
such states or territories. If, however, the applicant is not a member of the Bar of the state or territory in which he 
resides or has his principal office, the application is referred to the Committee on Admissions for one of those states 
or territories or is referred to the Committee on Admissions for a state or territory in which the applicant formerly 
resided and to the Bar of which he was admitted. Upon the approval of an application by a majority of the proper 
Committee on Admissions, an applicant is deemed nominated for membership. All nominations made pursuant 
to these provisions are reported to the Board of Governors for election. Four negative votes in the Board of 
Governors prevent an applicant's election. 

Dues are $16.00 a year, except for the first two years after an applicant’s admission to the Bar, the dues are $4.00 
per year, and for three years thereafter $8.00 per year, each of which includes the subscription price of the JOURNAL. 
There are no additional dues for memberhip in the following Sections: Bar Activities, Criminal Law, Judicial 
Administration, Legal Education and Admissions to the Bar, and the Junior Bar Conference. Dues for the Section 
of Administrative Law, the Section of Antitrust Law, the Section of Labor Relations Law and the Section of 
Patent, Trade-Mark and Copyright Law are $5.00 a year; dues for the Section of Taxation are $6.00 a year; 
dues for all other Sections are $3.00 a year. 

Blank forms of proposal for membership may be obtained from the Association offices at 1140 North Dearborn 
Street, Chicago 10, Illinois. 


May, 1954 * Vol. 40 359 


























American 
Bar Association 


( The President, 

The Chairman of the House of Delegates, 
The Secretary, 

The Treasurer, 


Ex Officio 4 





ALLAN H. W. Huccins, 84 State Street, Boston 
9, Massachusetts 

Cyr CoLteman, 750 Main Street, Hartford 38, 
Connecticut 

P. WarREN GREEN, Public Building, Wilming- 
ton, Delaware 

Rosert T. BARTON, JR., Mutual Building, Rich- 
mond 19, Virginia 

LeDovux R. Provosty, Guaranty Bank and Trust 
Company Building, Alexandria 1, Louisiana 


First Circuit 

Second Circuit 
Third Circuit 
Fourth Circuit 


Fifth Circuit 


President WILLIAM J. JAMESON, Electric Building, Billings, Montana 
Chairman, House of Delegates, DAVID F. MAXWELL, Packard Building, Philadelphia 2, Pennsylvania 
Secretary JOSEPH D. STECHER, Toledo Trust Building, Toledo 4, Ohio 
Treasurer HAROLD H. BREDELL, Consolidated Building, Indiana 
Assistant Secretary JOSEPH D. CALHOUN, 218 West Front Street, 


is 4, Indiana 


fedia, Pennsylvania 


Sixth Circuit 
Seventh Circuit 
Eighth Circuit 
Ninth Circuit 


Tenth Circuit 


HEADQUARTERS OFFICE, 1140 NORTH DEARBORN STREET, CHICAG® 10, ELLINOIS 
WASHINGTON OFFICE, 1406 M STREET, N.W., WASHINGTON 5, D. C. 


Officers and Board of Gevernors 1953-1954 


Rosert G. Storey, Last Retiring President, Republic Bank Building, Dallas 1, Texas 
_ Tappan Grecory, Editor-in-Chief, American Bar Association Journal, 105 South LaSalle Street, Chicago 3, Illinois 


DONALD A. FINKBEINER, Toledo Trust Build- 
ing, Tolede 4, Ohio 

Rroagp P. TinkHaM, Calumet Building, Ham 
mond, Indiana 


Hersert G. Nities, Black Building, Fargo, 


Nerth Dakota 

A. L. Merritt, Carlson Building, Pocatello 
Idaho 

Ross L. MALONE, JR., Roswell Petroleum Build 
ing, Roswell, New Mexico 











Board of Editors, American Bar Association Journal, listed on page 400 


Advisory Board of the Journal 


WALTER P. ARMSTRONG, JR. 
REX G. BAKER 
HOWARD L. BARKDULL 
WALTER M. BASTIAN 

E. DIXIE BEGGS 

F. W. BEUTLER 

JAMES E. BRENNER 

ROY A. BRONSON 

JOHN G. BUCHANAN 
THOMAS M. eae 
DWIGHT CAMPBELL 
STUART B. CAMPBELL 
CYRIL COLEMAN 
HARRY W. COLMERY 
FREDERIC R. COUDERT 
WALTER E. CRAIG 
EUSTACE CULLINAN 
MARTIN J. DINKELSPIEL 
CHARLES E. DUNBAR, JR. 
OSMER C. FITTS 

E. SMYTHE GAMBRELL 
THOMAS B. GAY 

FRANK W. GRINNELL 
ALBERT J. HARNO 
HENRY C. HART 
BLAKEY HELM 

JOSEPH W. HENDERSON 
\LLAN H. W. HIGGINS 
FRANK E. HOLMAN 
MANLEY O. HUDSON 
CHARLES W. JOINER 

H. GLENN KINSLEY 
EMMET M. LaRUE 
JACOB M. LASHLY 

L. DUNCAN LLOYD 
HAROLD R. McKINNON 
RORERT F. MAGUIRE 
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Memphis, Tennessee 
Houston, Texas 
Cleveland, Ohio 
Washington, D. C. 
Pensacola, Florida 

Taos, New Mexico 
Stanford, California 

San Francisco, California 
Pittsburgh, Pennsvivania 
Colorado Springs, Colorado 
Aberdeen, South Dakota 
Wytheville, Virginia 
Hartford, Connecticut 
Topeka, Kansas 

New York, New York 
Phoenix, Arizona 

San Francisco, California 
San Francisco, California 
New Orleans, Louisiana 
Brattleboro, Vermont 
Atlanta, Georgia 
Richmond, Virginia 
Boston, Massachusetts 
Urbana, Illinois 
Providence, Rhode Island 
Louisville, Kentucky 
Philadelphia, Pennsvivania 
Boston, Massachusetts 
Seattle, Washington 
Cambridge, Massachusetts 
Ann Arbor, Michigan 
Sheridan, Wyoming 
Rensselaer, Indiana 

St. Louis, Missouri 
Chicago, Illinois 

San Francisco, California 
Portland, Oregon 


JOHN J. MAHON 
CLARENCE E. MARTIN 
WILLIAM LOGAN MARTIN 
A. L. MERRILL 

FREDERIC M. MILLER 

B. ALLSTON MOORE 

R. DEAN MOORHEAD 
EMORY H. NILES 
HERBERT G. NILLES 
EDWIN M. OTTERBOURG 
D. RAY OWEN, JR. 

BEN W. PALMER 

KURT F. PANTZER 
FRANKLIN E. PARKER, JR. 
JOHN J. PARKER 
WILLIAM POOLE 
HAROLD L. REEVE 
CHARLES S. RHYNE 

CARL B. RIX 

PEARCE C. RODEY 

JOHN C. SATTERFIELD 
WHITNEY NORTH SEYMOUR 
JAMES C. SHEPPARD 
THOMAS L. SIDLO 
SYLVESTER C. SMITH, JR. 
ROBERT G. STOREY 
LESTER D. SUMMERFIELD 
LANE SUMMERS 

\. W. TRICE 

ROBERT B. TUNSTALL 
GEORGE H. TURNER 
HARRISON TWEED 
ARTHUR T. VANDERBILT 
ROBERT N. WILKIN 
EDWARD L. WRIGHT 
LOYD WRIGHT 

LOUIS E. WYMAN 


Lewiston, Maine 


Martinsburg, West Virginia 


Birmingham, Alabama 
Pocatello, Idaho 
Des Moines, Iowa 


Charleston, South Carolina 


Austin, Texas 
Baltimore, Maryland 


Fargo, North Dakota 


New York, New York 


Salt Lake City, Utah 


Minneapolis, Minnesota 
Indianapolis, Indiana 
New York, New York 


Charlotte, North Carolina 


Wilmington, Delaware 
Chicago, Illinois 
Washington, D. C. 
Milwaukee, Wisconsin 
Albuquerque, New Mexico 
Jackson, Mississippi 

New York, New York 

Los Angeles, California 


Cleveland, Ohio 


Newark, New Jersey 
Dallas, Texas 

Reno, Nevada 

Seattle, Washington 
Ada, Oklahoma 
Norfolk, Virginia 
Lincoln, Nebraska 

New York, New York 
Newark, New Jersey 
Chariottesville, Virginia 
Little Rock, Arkansas 
Los Angeles, California 
Manchester, New Hampshire 
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Are you interested, Counselor, in a 


Pension for Life? 


You, as an attorney, can now obtain on an individual basis, many 
of the special benefits available through the pension plans of business and 
industry—benefits with several unique features that will appeal 
particularly to members of the Bar. 


Here are just a few of the advantages of 4 Pension planning assistance is in- 
Connecticut Mutual’s unique pension plan 


cluded in the plan. 
for professional men: 


5 Although it may be years before you re 
ready to retire, you protect yourself 
against any possible increase in annuity 
or pension costs. 


When you retire — at whatever age 
you choose — the plan provides a 
unique arrangement for converting some 
of your investments and savings into life- 


time annuity income with all its benefits. y . . 


? Investments and savings under this 
plan will yield a larger guaranteed life More detailed information is contained 
income at retirement than is possible jn a new booklet entitled: “The Profes- 
under methods not employing the annuity sional Man’s Pension Plan.” Here, the 
principle. 





business aspects of this increasingly im- 
Income is guaranteed for life — thus portant problem are presented for the 
eliminating the problem of investment first time for the benefit of members of 

loss in retirement years. the Bar. 


To get your FREE booklet, use the coupon below or write 
“Connecticut Mutual Pension Plan” on your stationery 
and send it to the address below. 


The Connecticut Mutual 


LIFE INSURANCE COMPANY : HARTFORD 
Pioneers in Pension Hanning 


1 


CONNECTICUT MUTUAL LIFE INSURANCE COMPANY i 
Hartford, Connecticut 

Please send me, without cost or obligation, 
“The Professional Man’s Pension Plan.” 


a —— SS 





your new booklet 
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Views of Our Readers 





® Members of our Association are invited to submit short communications expressing 


their opinions, or giving information, as to any matter appearing in the Journal or 


otherwise within the province of our Association. Statements which do not exceed 


300 words will be most suitable. The Board of Editors reserves the selection of 


communications which it will publish and 


is not responsible for matters stated or 


may reject because of length. The Board 


views expressed in any communication. 





Lawyers and 
the Fifth Amendment 


® Hurrah for your editorial on 
“Lawyers and the Fifth Amend- 
ment”. It is heartening to have some- 
one like you speak forthrightly 
about those who use the Fifth 
Amendment as a shield. It seems to 
me that the same principle applies 
to other groups in national affairs. 
EUGENE P. WALSH 
New York, New York 


Likes the Editorial 
on the Fifth Amendment 


® Allow me to compliment you upon 
the accuracy and vigor of the edito- 
rial in the December number of the 
Journat entitled “Lawyers and the 
Fifth Amendment”. 

KIMBROUGH STONE 
United States Court of Appeals 
Eighth Circuit 
Kansas City, Missouri 
The “Divine Right 
of Delegates’’? 


® As a new member of the American 
Bar Association I was appalled to 
read the letter to the Editor of Louis 
E. Wyman appearing in the January, 
1954, issue. 

So the lawyers themselves should 
not vote on a major constitutional 
change like the Bricker Amendment, 
which they are incapable of having 
intelligent opinions about, but 
should leave it to the House of Dele- 
gates to make up their minds and 
speak for them? 

It might surprise Mr. Wyman and 
those who share his viewpoint to 
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learn that many American lawyers 
who are interested primarily in local 
matters also have opinions on con- 
stitutional and political questions 
about which the House of Delegates 
purports to speak for all lawyers. 

‘Two examples in Michigan are in 
point: 

1. A mail referendum last year 
showed that the members of the 
Michigan Bar were in favor of Social 
Security coverage for lawyers by bet- 
ter than two to one, although the 
American Bar Association opposed 
this coverage. 

2. The Michigan State Bar Con- 
vention held in Detroit September 
24, 1953, overwhelmingly supported 
my resolution opposing a 25 per cent 
federal tax limitation amendment, 
although the American Bar Associa- 
tion has supported the Amendment, 
lining up with those who seek to 
accomplish a legislative result by this 
back-handed means. 

A resolution opposing the Bricker 
Amendment is now under study by 
the Michigan Bar’s Committee on 
International and Comparative Law. 

As a professional association, I am 
convinced that the American Bar As- 
sociation can contribute much _ to 
American lawyers. I fail to see where 
it has any basis in the political arena, 
poking its nose into controversial 
questions except where it is clearly 
expressing the will of the majority 
of American lawyers. 

Until I read Mr. Wyman’s letter, 
I had assumed that the members of 
the House of Delegates must have 


thought they were reflecting the pre- 
vailing viewpoint of American law- 
yers in making their pronounce- 
ments. 

Now that my naiveté has been 
eliminated, I might suggest that the 
“divine right of delegates” philos- 
ophy espoused by Mr. Wyman may 
well be a major reason why the bulk 
of American lawyers have not joined 
the American Bar Association. 

‘THOMAS C. WALSH 
Lansing, Michigan 


Wants To Know More 
About Jenkins-Keogh Bills 


= I have read, with a great deal of 
interest, the article appearing on 
page 42 of the January issue of the 
JournaL, by Mr. Allen L. Oliver, 
Cape Girardeau, Missouri. 

I do not know a great deal about 
H.R. 10 and H.R. 11, known as the 
Jenkins-Keogh bills, pending in the 
Congress, and I am certain that 95 
per cent of the American lawyers 
know nothing about these proposed 
bills. I, therefore, suggest to you that 
you have a full and complete article 
in the next issue, or in some future 
issue of the JOURNAL. 

Joun C. Horo 
San Antonio, Texas 


Calls Social Security 
a “Robin Hood” 


®" Here is another comment on the 
Dean Larson article on social secu- 
rity and self-employed lawyers. 

I agree that this law, as it now 
exists, is unconstitutional. It is pure- 
ly class legislation granting special 
privileges to one class without regard 
to necessity therefor and imposing 
on another class the financial bur- 
dens thereof without regard for their 
ability to pay therefor. It is a “Robin 
Hood” raid under the guise of pater- 
nal legislation. 

As originally enacted I am satisfied 
that general welfare was a minor 
consideration for this law, that its 
primary purposes were to increase 
revenue and weld labor into a voting 
bloc. It is plainly a “clear it with 
Sidney” deal and its effect comes as 
nearly as possible to providing that 

(Continued on page 364) 
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low priced office typewriter 





wins enthusiastic approval 


Here’s why you'll find the 
Office-riter in so many busi- 
ness and professional offices: 


1. The Remington Office-riter handles 
paper and forms up to 11 inches wide 
... writes a full 10-3/10-inch line. 

2. Exclusive Miracle Tab makes it easy 
to set up the Office-riter for statements, 
invoices and listings. 

3. The Office-riter makes up to 10 


of Bridgeport Realtor... 


OLIVER KNIGHT of Knight Realty Co., says: “The 
low-cost, compact Remington Office-riter is tailor- 
made for the busy real estate office. The 11-inch carriage 
handles contracts, forms and correspondence with ease 
...and the clear, sharp printwork gives us the legible 
carbon copies we need. And it’s easy to move the 
Office-riter from desk to desk... or carry it in the car 


for work outside the office.” 


good carbon copies, cuts clean stencils. 
4. The Office-riter has a full standard 
keyboard, clean, sharp printwork and 
every feature needed to handle all your 
office typing PLUS the extra advantages 
of compact size and low price! 


A demonstration will convince you that 
this unique new typewriter deserves a 
place in your office. Call your dealer or 
Remington Rand Business Equipment 
Center today! Convenient terms. 


Remington 


(fieenite 


A Product of MRemington. Fland. 


MAKERS OF THE REMINGTON QUIET-RITER, STANDARD, NOISELESS AND ELECTRIC TYPEWRITERS 
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Views of Our Readers 

(Continued from page 362) 

those who benefit are limited to 
members of a labor union. 

I cannot agree that this law should 
be repealed. It is so deeply rooted 
into our economy that such a drastic 
step would result in upheavals of the 
first magnitude, both economic and 
political. 

Your correspondent does not make 
it plain whether or not he includes 
in his comment the unemployment 
compensation phase of this law. I 
will not go into the facts in support 
of my conclusions as they are well 
known to all of us. A man can earn 
a million in the first few months of 
a year and then draw compensation 
for six months. This law has no place 
in our economic system, it encour- 
ages indolence and discourages thrift 
and as it now operates it is used by 
labor unions to spread work. If it is 
to be retained it should provide for 
compensation only after the appli- 
cant has not received a living wage 
during twelve months prior to his 
application. 

I think that those who are able to 
do so should provide their own old- 
age retirement fund. I also think 
that those who are to benefit from 
old age retirement should pay the 
entire cost instead of half and that 
the remaining population should not 
be called on to pay the other half 
plus administration and deficits. 
With such a system in effect it should 
be optional for a person to enter 
the system if he has net assets suffi- 
cient to support himself and wife 
during their life expectancies and, 
having entered, it should be provided 
that one can withdraw who has ac- 
quired such net assets and be paid 
the amount of his contributions plus 
interest. 

I think a survey should be made 
of present administrative costs of the 
present system with a view to placing 
this insurance with private insurers 
in case it develops that it can be 
administered by them at less expense 
than by government. 

M. M. PIXLeEy 


Seattle, Washington 
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Social Security 
and the Trojan Horse 


®" Hooray for George E. Morton and 
his article in the JouRNAL for Febru- 
ary entitled “Social Security: The 
Trojan Horse Inside Our Walls” 
wherein he described our predeces- 
sors as being men who “had the 
courage to make and be satisfied 
with the security they made for 
themselves individually”. 

I was afraid that after twenty years 
of the emasculating Republican doc- 
trine, that the government was es- 
tablished to take care of the people, 
perpetrated on us by a Democratic 
administration, there were none like 
Mr. Morton left. Thank God for him. 
May his tribe increase! 

J. Epwarp THORNTON 
Mobile, Alabama 


Confusion in 
the Courts 


® Thank you very much for print- 
ing Mr. Crouch’s article, “The In- 
ventor in the Courts: Confusion as 
a Standard for Invention”, which 
appeared in the February, 1954, issue 
of the AMERICAN BAR ASSOCIATION 
JournaL. The article is a most con- 
structive criticism of the futility of 
judges deciding matters which they 
do not understand. My late partner, 
Edward S. Rogers, penned these 
words in protest to small minds deal- 
ing with large questions, which are 
quite appropriate to judges ruling 
on questions on which they have, to 
say the least, only a superficial knowl- 
edge: 

One longs for Good King George's 

glorious days, 

When noble statesmen did not itch 

To interfere in matters which 

They did not understand. 

In this office, we specialize in trade- 
marks and unfair competition litiga- 
tion. Not long ago, we spent, in vain, 
a great deal of time and effort in the 
preparation for, and the trial of a 
trade-mark case. We proved actual 
confusion and likelihood of confu- 
sion. We made and introduced as 
evidence extensive surveys showing 
the public’s reaction to the article 
sold under the infringing mark. Yet, 


all this evidence was brushed aside 
and disregarded by the court whc 
decided that the infringer was “en 
titled to warm itself into being in 
the sunlight of the plaintiff's repu 
tation”, which Judge Coxe, in Clark 
Thread Co. v. Armitage, 67 Fed. 896, 
said that the defendant had no right 
to do. 

I once asked a lawyer who was a 
former clerk to one of the Supreme 
Court Justices why it was that in 
recent years the Supreme Court re- 
fused to grant certiorari in trade 
mark cases. He said, “Oh, well, a 
petition for certiorari in a trade 
mark case has two strikes called 
against it when it reaches the Court. 
The Justices, when told that the pe- 
tition involves a trade-mark, merely 
smile.” 

Mr. Justice Holmes, in Bourjois v. 
Katzel, 260 U.S. 689, in speaking of 
the value of a trade-mark, said: “It 
deals with a delicate matter that may 
be of great value but that easily is 
destroyed, and therefore should be 
protected with corresponding care.” 
It is too bad that the present mem 
bers of the Supreme Court do not 
have the understanding of the value 
of trade-marks and patents that Mr. 
Justice Holmes had. They do not 
seem to realize that patents and 
irade-marks, especially trade-marks, 
are in many cases the most valuable 
asset a corporation has. They refuse 
to review a tort action where a valu- 
able trade-mark is being infringed 
and damaged and to uphold the va- 
lidity of a patent that is invaluable. 
Yet, they will review a tort action 
involving trespassing across a vacant 
lot; they understand that sort of a 
trespass. They will review and set 
aside the conviction of a Negro in 
the South convicted of rape or mur- 
der, even where there is no doubt 
about his guilt, because there were 
proportionate number ol 
names of Negroes in the jury box as 
compared to white persons, but they 
refuse to protect valuable industrial 
property in trade-marks and patents 

I have, for years, advocated a court 
of final resort for patent and trade 

(Continued on page 366 
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Write Today for Full Information — 


New PHILCO 


Installation Problems 





Here it is Flush INSIDE 
the Room 


Philco brings it to you now—the world’s first Room 
Air Conditioner with completely adjustable window 
mounting. In most cases it will be mounted flush 
with the inside window sill, like the Philco Model 
86-KL shown above, yet it’s just as easy to locate it 
partially or almost entirely inside the room. It’s now 
available with full %, 4, or 1 H.P. cooling system. 


YOU CAN OWN A NEW 1954 


PHILCO AIR CONDITIONER 
flor 


nly IG? 


Without obligation on your part, any Philco Air Condi- 
tioner dealer will gladly arrange a FREE survey of any 
room or building. Find out now how easy it is to enjoy 
true air conditioning plus Philco proven dependability. 
Even the lowest price (Philco Model 40-KL) includes 
5-year warranty. Prices subject to change without notice. 


PHILCO ... World's Largest Selling Room 
Air Conditioner for 17 Straight Years 


—— 





Here it is Flush OUTSIDE 
the Building 


In the installation above, the new Philco Air Con- 
ditioner is mounted flush with the outside sill, so 
that it does not project beyond the building line. 
It typifies the wide variety of installations now 
possible, and how a Philco is designed to comply 
with current and future building ordinances. Gives 
full measure of comfort in any position on the sill. 


New Low Prices for 1954 


Get the Facts...Mail This Coupon 





' 

: Air Conditioner Division Department J-5 

PHILCO CORPORATION 

' C & Tioga Sts., Philadelphia 34, Penna. 

; [_] Check here if you wish us to mail you free literature that tells 
' you in detail about this new Philco air conditioner design. 
' - 

: Check here if you wish a FREE Air Conditioning Survey. 
: It’s yours for the asking—no cost or obligation. 
H 

' 

' 

' 

' 

' 

' 

' 

' 

' 

' 

' 


NAME. 


ADDRESS 
























Design Solves Air Conditioner 
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Views of Our Readers 
(Continued from page 364) 


mark cases, consisting of judges who 
are specialists in this branch of the 
law, where litigants could be heard 
on appeals from decisions of the 
various courts of appeals as a matter 
of right. Virtually the court of last 
resort now in patent and trade-mark 
actions, especially in trade-mark 
cases, is the Court of Appeals. It is a 
waste of time and money to file a 
petition for certiorari. 








It would be wonderful to have a 
court of final resort in trade-marks 
and patent cases composed of judges 
like Judge Florence Allen of the 6th 
Circuit, and Judge Barnes of the 
Northern District of Illinois, who 
know patent and trade-mark law 
and who are familiar with the sub- 
ject matter, 

It has been said, by some short- 
sighted person that does not realize 
that the industrial progress of the 
nation is largely due to patents, that 





the Supreme Court has saved the 
public from the patent system. I say 
that something must now be done to 
save the patent and trade-mark sys- 
tems from the Supreme Court. My 
solution is the founding of a new 
court of final resort in patent and 
trade-mark cases. 

Mr. Crouch’s article is so forth- 
right and makes so much good sense 
that .. . I would, indeed, be proud 
to be the author of that article. 

WILLIAM T. Woopson 
Chicago, Illinois 


Pacific Northwest Regional Meeting 


Portland, Oregon 


® The program for the Pacific 
Northwest Regional Meeting to be 
held in Portland, Oregon, at the 
Multnomah Hotel, Monday, Tues- 
day and Wednesday, May 24, 25 and 
26, has now been completed. 

Over 1000 lawyers and their wives 
from California, Nevada, Oregon, 
Washington, Idaho, Montana, Wyo- 
ming and Utah, are expected to at- 
tend. 

The program is made up of insti- 
tutes and workshops which are being 
put on by the following Sections of 
the Association: Administrative Law; 
Corporation, Banking and Business 
Law; Insurance Law; International 
and Comparative Law; Judicial Ad- 
ministration; Labor Relations Law; 
Municipal Law; Real Property, Pro- 
bate and Trust Law; Taxation; and 
the Association’s Special Committee 
on Legal Service to the Armed Forces. 

In addition to the institutes and 
workshops the Oregon State Bar and 
the Multnomah County Bar Asso- 
ciation, the hosts for the meeting, 
have arranged a continuous round 
of receptions, breakfasts, luncheons, 
banquets, sightseeing and other en- 
tertainment. 

The meeting will open with a 
reception given by the Multnomah 
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County Bar Association at the Mult- 
nomah Hotel from 5:00 to 7:00 p.m. 
on Sunday, May 23. 

The formal program will com- 
mence at 9:30 a.m. on Monday, May 
24, with President William J. Jame- 
son presiding. After the addresses of 
welcome by Governor Paul L. Pat- 
terson and other dignitaries and the 
response to be given by David F. 
Maxwell, the Chairman of the House 
of Delegates, President Jameson will 
then deliver his address, to be fol- 
lowed by an address by another 
distinguished Bar leader. 

The Judge Advocates General of 
the Armed Services will be the honor 
guests at the Assembly luncheon 
Monday, and the institutes and 
workshops will commence that after- 
noon at 2:00 o'clock, with the pro- 
gram of the Section of Taxation. At 
the same time there will be a “bread 
and butter” session on law office 
management and development of 
practice. 

A reception will be given by the 
Oregon State Bar from 5:00 to 7:00 
Monday evening, to be followed by 
dinners in the homes of the Portland 
lawyers for the visiting lawyers, 
judges and law teachers. 


On Tuesday, the various law fra- 
ternities will have breakfasts at 8:00 
A.M., and the Tuesday morning in- 
stitutes and workshops will be put 
on by the Corporation, Banking and 
Business Law Section, the Section of 
Labor Law and the Section of Mu- 
nicipal Law. 

There will be an Assembly lunch- 
eon on Tuesday honoring the judges 
in attendance at the meeting, at 
which Chief Justice Earl C. Latou- 
rette of the Oregon Supreme Court 
will be the toastmaster. 

Tuesday afternoon, the Section of 
Administrative Law and the Section 
of International and Comparative 
Law will present their programs, to 
be followed by the banquet at 6:30 
P.M. 

On Wednesday, the Insurance Law 
Section and the Section of Judicial 
Administration will present a trial 
tactics workshop, and at noon the 
law schools and the American Judi- 
cature Society will have their lunch 
eons. 

Those desiring to attend the meet- 
ing should send their requests fo1 
hotel reservations to Donald W. Mor 
rison, Registrar, 800 Pacific Building 
Portland 4, Oregon. 
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NORTHWESTERN UNIVERSITY LAW SCHOOL csnounces « 
SHORT COURSE FOR PRACTICING LAWYERS 


August 9th—13th 


August 9th—13th 


Intensive workshop sessions directed by faculty specialists will be devoted 
to study of Key Developments and Current Legal Problems of importance in: 


Estate Tax Planning 
Scientific Evidence 
Accounting for Lawyers 
Federal Practice 
Interna ional Law 
Lator Law 


Civil Liberiies 

Property and Trusts 

Tax and Corporate Problems of 
Small Business 

State Judicial Administration 

Anti Trust Law 


This course is designed for general practitioners and will be based on specially 


prepared materials: 


Sessions will run Monday through Friday, the week preceding the Annual 


Meeting of the Association. 


The law school, near the Lake and the Loop, provides a pleasant setting 
for professional study. Dormitory and hotel facilities available. 


Tuition $50.00 including course materials. 


For further information and registration forms write to: SECRETARY 








Court Recess 


Is a totally relaxing respite here. 
All the refreshments of golf, sun- 
ning on the decks, sea baths, tea 
or cocktails, superb dining in 
collusion with modern living 
luxuries. With service as of old. 
By the sea in Atlantic City at the 


HOTEL DENNIS 


Write Dept. G for reservations 











SCHOOL OF LAW 


NORTHWESTERN UNIVERSITY 
LAKE SHORE DRIVE & CHICAGO AVE. 
CHICAGO 11, ILLINOIS 





| 
J 





Combining Historic Cradition 
with Modern Comfort 


Conveniently 
located 

close to 
everything 
important 





‘is Pees Tule 


Every Room Air-Conditioned 


500 spacious, modernized rooms each with bath, radio 
and television. Steeped in historic tradition. Only a few 
blocks from White House, government offices, shows, 
theatres. Garage service. Washington's finest food, 
moderately priced. DOUGLAS A. STALKER, Manager. 
(Telephone: NAtional 8-4420. Teletype No. WA 732.) 


th OOILLARD 
WoshingtOuD.C. 


T4th St. and Pennsylvania Ave., N. W. A ABBELL HOTEL 
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OUR YOUNGER LAWYERS 


Thomas G. Meeker, Secretary and Editor-in-Charge, New Haven, Conn. 














The Junior Bar Conference and Practice Development 


= After mature consideration, the 
Junior Bar Conference in 1953 es- 
tablished a Practice Development 
Committee. The purpose of this 
group is to assist younger lawyers in 
bridging the chasm between a legal 
diploma and earning a living. Is this 
problem like Mark Twain's obser- 
vation on the weather, or can we 
insure adequate practical competence 
and compensation among our new 
professional brethren? 

The following goals have been 
recommended by the Committee for 
1954: (a) a Practice Development 
Kit; (b) a practice development bib- 
liography; (c) encouraging institutes 
on practice development; and (d) 
practice development through organ- 
ization, i.e., ways in which the prac- 
tice of individual members may be 
improved by concerted action. 

To help young lawyers help them- 
selves, a Practice Development Kit 
would consist of approximately a 
dozen pamphlets, some of which 
would be furnished all new mem- 
bers, the others being available at 
nominal cost at Association head- 
quarters. Suggestions for such pam- 
phlets include “Lists of Existing 
Lawyer Placement Bureaus”, “For- 
warding Fees and Collection 


Charges”, “How To Make Up Re- 
ports to Insurance Companies”, 
“Court Calendars, Dockets and Mo- 
tion Practice’, and “Ambulance 
Chasing and Contingent Fees”. In 
addition to these, the feasibility of 
mimeographing or reprinting sum- 
maries of useful articles and portions 
of books is under consideration. 

The importance of a practice de- 
velopment bibliography is evident. 
One of the first tasks is to organize 
information on what has already 
been well written in order to know 
what needs to be done and to help 
those seeking materials on practice 
improvement. Miller, Quindry, Sel- 
igson and Tracy have all written 
books on this subject. Reginald 
Heber Smith has made several im- 
portant contributions, often in Amer- 
ican Bar Association publications. 
Specialized articles on where to prac- 
tice, law office organization, practi- 
cal tips in professional skills, local 
procedure guides and on “ethics, 
economics and the practicing law- 
yer” are available but apparently 
not collated. 

As with lawyer placement and law- 
yer reference, other committees of 
the JBC are devoted exclusively to 
institutes or seminars for practicing 


Junior Bar Conference Notice of Elections 


lawyers. They will no doubt welcome 
such outstanding materials on prac- 
tice development as those used in 
the Seminar on Connecticut Practice 
and Procedure held July 6-23, 1953, 
for law graduates; similar discussions 
are planned in Georgia. 

If bar associations fail to lift a 
hand to aid those younger members 
of the profession who are not yet 
earning a living, how can they ex- 
pect to garner strong support? Ethics 
and economics are closely inter- 
twined in the mind and action of 
the young lawyer. Could forwarding 
from overworked older lawyers to 
their younger colleagues be encour- 
aged by recommended mutually ad- 
vantageous procedures? Would sen- 
ior counsellors, locally available to 
younger lawyers for advice on ethics 
and business arrangements be fea- 
sible? Could the Canon providing for 
care of deceased and disabled law- 
yers’ dependents be implemented by 
providing a marketplace where a 
practice was sold before it dissipated? 
These and many other possibilities 
of practice development through or- 
ganization are an essential field for 
Committee exploration. 

Ephraim Tutt had a high chair 
for nonpaying clients, the front legs 
of which were two inches shorter 
than the rear. Of course, there is 
more to practice development than 
such negative tricks of the trade. 
The many fruitful techniques to aid 
practice development offer a valu- 
able challenge to this JBC enterprise. 


*® At the Annual Meeting in Chicago in August, 1954, there will be an 
election for the national office of Chairman, Vice Chairman and Secretary 
to serve during the calendar year 1955. In addition, at the Annual Meeting 
in 1954, Council representatives will be elected from the following circuits: 
2, 4, 6, 8, 10 and 9-10 At Large. ON oR BEFORE JUNE 15, 1954, A NOMINATING 
PETITION MUST BE SUBMITTED IN ORDER FOR A CANDIDATE TO BE CONSIDERED BY 
THE NOMINATING COMMITTEE FOR NATIONAL OFFICE; in addition, nominating 
petitions may be submitted for Council representatives; all such petitions 
must be signed by at least twenty members of the Conference and submitted 
to the Chairman, C. Baxter Jones, Jr., 1516 First National Bank Building, 
Atlanta, Georgia, in the manner set forth in the Junior Bar Conference 
By-Laws, Article $3, Section 4. 


368 American Bar Association Journal 


THomas G. MEEKER 


National Secretary 
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SHRINKS 


RESEARCH TIME 
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YOUR WORKDAY 








Ae RICAN _JURISPRU DENCE 


AM. JUR.’S concise text statement of legal principles, their origin and 
modern application, cuts search time to an absolute minimum. You'll find 
complete coverage of both substantive law and procedure in AM. JUR. 


NOW BETTER THAN EVER with the compact four-volume General 
Index—the most comprehensive legal word index ever published. Get the 
law you want quickly and surely. Easy to use as a dictionary. Slashes re- 
search time and helps you accomplish extra hours of work in your present 
workday. 


Write to either publisher today for special price and terms. 
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Activities of Sections 


and Committees 


SECTION OF 
CRIMINAL LAW 


® A number of bills pending in the 
current session of Congress impor- 
tantly affect areas in which the Sec- 
tion of Criminal Law has an interest. 
Two of these areas, the problem of 
immunity for witnesses and the mat- 
ter of wiretapping, are among the 
most controversial the 83d Congress 
is likely to consider. 

At a meeting held in January, sup- 
plemented the 
drafts and comments, the Section’s 


by circulation ol 
council, in conjunction with its Com- 
mittee on Organized Crime, selected 
what appeared to be the best bill in 
each of five such areas, for submis- 
sion to the House of Delegates at the 
Atlanta Midyear Meeting. In_ the 
two mentioned above, immunity and 
wiretapping, there was vigorous dis- 
sent from the majority recommenda- 
tions. It was felt, nonetheless, that 
both merited the attention of the 
Association at this time, for both are 
likely to receive a great deal of at- 
tention in Washington in coming 
months. 

Four of the five bills thus recom- 
mended by the Section, including the 
proposal on immunity, were ap- 
proved; the filth, on wiretapping, was 
rerelerred for additional study. The 
approved measures are H. R. 6899 
(immunity for witnesses appearing 
before congressional committees, fed- 
eral grand juries and federal courts); 
H. R. 7118 (which extends the fed- 
eral conspiracy law to include con- 
spiracies using Interstate commerce 
in furtherance of crimes against state 
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laws); H. R. 73/1 (imposing controls 
on the transmission of certain types 
of gambling information in inter- 
state and foreign commerce); and 
H. R. 7404 (permitting appeals by 
the government from pretrial orders 
suppressing evidence in criminal 
prosecutions). The wiretapping bill, 
which was submitted to the House of 
Delegates and referred back to the 
Section without action, was H. R. 
477. 

Plans for the Section’s program at 
the Annual Meeting in Chicago are 
well under way, and will probably 
include, among other things, a full 
session on wiretapping and problems 
related thereto. 


SECTION OF 
JUDICIAL ADMINISTRATION 


® Material for a forthcoming Di- 
rectory of American Judges is being 
assembled for the Section of Judicial 
Administration by local members of 
the American Law Student Associa- 
tion, as the result of an arrangement 
entered into between Judge Arthur 
F. Lederle, Chairman of the Section 
of Judicial Administration, and Bill 
E. Brice, President of the American 
Law Student Association. 

The purpose of the project is to 
assemble data from which such a di- 
rectory may be prepared for publica- 
tion. At present there is no source 
from which the identity and address- 
es of all judges of courts of record 
can be ascertained. Because of the 
rapidly growing interest and activity 
in the field of judicial administra- 


tion, the need for a single volume di 
rectory is now acute. 

It is hoped that by the end of the 
current year, data will be at hand 
from which an alphabetical list of all 
judges of federal and state courts ol 
the United States can be 
When 
ready, arrangements for publication 


record in 


prepared. this material is 


will be undertaken. 


SECTION OF 
LABOR RELATIONS LAW 


® The Section participated in the 
Southern Regional meeting in At 
lanta, conducting a panel discussion 
on the subject of federal pre-emption 
in the field of labor law. Moderator 
at the session was Archibald Cox, 
Professor of Law at Harvard. Par- 
ticipating in the panel discussion 
were Cecil Simms, of Nashville, and 
Horace Wilkinson, of Birmingham, 
presenting the view of state su- 
premacy, and Edwin M. Pearce, of 
Atlanta, Plato E. 
Washington, D. C., presenting the 


and Papps, ol 
view of federal supremacy. 

There was an address by Philip 
Ray Rodgers, a member of the Na 
tional Labor Relations Board, and 
a discussion of the proposed amend 
ments to the Taft-Hartley Act. 

John W. Morgan has been elected 
a member of the Council to replace 
retiring member James A. Woods. 

All arrangements for the Section 
were made by a Southern Regional 
Committee consisting of Frank A 
Constangy, Atlanta, Chairman, War- 
ren E. Hall, Jr., Deland, co-Chaii 
man, John Wesley Weekes, Decatur, 
and Jac Chambliss, Chattanooga 




















( 
‘ 
| 
| 
| 
| 
| 
| 
| 
| 
| 
| 
HL 









































e di 


f the 
hand 
yf all 
ts ol 
n be 
al is 
ation 


Y OF 
LAW 


1 the 
1 At 
Ission 
ption 
srator 
Cox, 
_ Par 
ission 
, and 
zham, 
e su- 
ce, of 
ol 


S, 


g the 


Philip 
ie Na 
l, and 
mend 


‘lected 
eplace 
ods. 

ection 
gional 
nk A 
, War- 
‘Chai 


ecatul, 


ga 























for 


easy 


completion of 
BUSINESS IN 
WASHINGTON 


Executives prefer the Sheraton- 
Carlton in the heart of diplomatic 


Washington . . 


. only moments 


from the White House, government 
agencies, the financial district and 
better shops and theatres. 


Queraton-(Cartron 


® 


Horer 


16TH & K STS. N.W. 
WASHINGTON 6, D. C. 


re if ‘ - 
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THE CARLTON 

















Condemnation 


studies 


@ Investigations to 


establish 
market 


fair 
of 


the 
value 


property taken and 
consequential dam- 


ages to 


property 


remaining. 


Competent wit- 


nesses 


for court 


testimony. 


The AMERICAN 
APPRAISAL 


Company 


Over Fifty Years of Service 


OFFICES IN PRINCIPAL CITIES 




















For 


beauty 


and 


quietness 


choose 








Trim %- and 3-h.p. Wonderair units 
with exclusive pull control—fit casement 
or regular windows. One of the smartest 
cabinet styles there is! Cools and ventilates. 





ROOM AIR CONDITIONERS 





Economy %-h.p. model for straight full- 
power cooling at lowest cost. Wonderair is 
wonderfully quiet, efficient, dependable. 





Room size is an important factor in 
selecting the right Wonderair. A big 
room requires a 1-h.p. model. Nor- 
mally, an average room can be cooled 
by 44- or 4-h.p. models. 


Outside heat affects requirements. 
A medium-size room can usually be 
cooled by a 34-h.p. unit even when 
outside temperature skyrockets. 


Other factors: Night use only lets 
you use a smaller unit. But a lot of 
people together in a room, or lighting 


Wonderair 
ROOM 
AIR CONDITIONERS 


Product of NAME 
ADDRESS 
Servel, Inc., city 
Air Conditioning Division COUNTY 


nearest dealer: 


a eR NE Oe - 
SERVEL, INC., Dept. BA-54, Evansville 20, Ind. 
Please send me more facts about Wonderair | 
for home and office and the location of my | 
| 

| 

| 

ZONE ‘ | 

STATE | 

ain 





One-dial control 


Heats, too! %- 
and 1-h.p. reverse 
cycle units provide 
heating as well as 
full-power cooling 
and other settings. 
Beautiful cabinet 
with contrasting 
panels as shown. 


%- and 1-h.p. 
Wonderair, with 
beautiful, luxury 
cabinet. Full-pow- 
er cooling, cool- 
vent mix, ventila- 
tion, exhaust, night 
turndown! 





and machinery, give off heat. In-and- 
out traffic (in business offices, for 
instance), poor insulation, or open- 
ings to other rooms let more heat in 
and call for more cooling. Changeable 
temperatures call for higher capacity 
to handle peaks. 


SEE YOUR DEALER! To be sure you 
get sufficient capacity for your needs 
—but pay for no more than you need. 
Talk with your Wonderair dealer 
about these factors. For more facts 
about Wonderair for home or office, 
send coupon. 
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eS EE EE ES CO OO re Or OTT 


lf your clients are 


expendable... 


don't read this message! 


THIS IS FOR LAWYERS who wish to hold on to 
their clients, in spite of deaths and reloca- 
tions. The Prudential’s handbook on busi- 
ness insurance, called “The Most Important 
Business Decisions of Your Life’’, is a book- 
let you’ll find well worth reading. It ex- 
plains how Prudential men can aid you in 
protecting the interests of your clients. 

Based on The Prudential’s unique Owner- 
ship Control Plan, this 10-page illustrated 
presentation is written to key men, partners, 
closed corporation stockholders and sole 
proprietors. In clear, concise wording, it 
describes the risks each man takes when he 
fails to protect his interest in his business 
against loss by death. And it explains which 
Prudential Ownership Control Plan will 
meet his specific needs. 

Your clients will appreciate your thought- 
fulness in bringing this booklet to their 
attention. 


The PRUDENTIAL 


INSURANCE COMPANY OF AMERICA 
NEWARK, N. J. 


Please send copies of your booklet, 
“THE MOST IMPORTANT BUSINESS DECISION OF YOUR LIFE” 





to me at this address: 


ADDRESS____ 
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LAW OFFICE 
ORGANIZATION 


By Reginald Heber Smith 


of the Boston Bar 


Our fourth reprinting of 
this useful pamphlet 
Price 50 cents 


Copies may be secured 


from 


AMERICAN BAR 


ASSOCIATION JOURNAL 
1140 North Dearborn Street 
Chicago 10, Illinois 
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A 
BINDER 


for your 


JOURNAL 


2 


$2.25 postpaid 
Check must be mailed 
with order 


PERSONALIZE 
YOUR NAME IN GOLD 70c 
DATE 40c—BOTH FOR $1.00 


American Bar Association Journal 


1140 North Dearborn Street 
Chicago 10, Ill. 
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Negligence and Compensation 


Cases Annotated 


THIRD SERIES 


Through the past forty years (and two previous series) this annotated 
case series has come to be a hallmark in the fields of negligence and 
workmen's compensation practice. Now the “Third Series" of this fine 
work is being published. 


A group of lawyer-editors on the publisher's staff are constantly looking 
for significant developments in the field. As soon as they appear the 
relevant material is gathered and classified so as to make it available 
in such form that it is always easy for the user to get a candid picture 
of the law on the subject matter being analyzed. 


Experience has shown that only two volumes a year are needed to keep 
you up to date with the latest trends. 


Don't Delay—Order 


NEGLIGENCE AND COMPENSATION CASES ANNOTATED, Third Series 
Volumes 1 and 2, along with the Common Sense Index, are available 
8 ETT eer (eee per Ser $24.00 


If you would like further information ask for our 20 page brochure. 


-& COMPANY 


Chicago 30, Illinois 


CALLAGHA 


6141 N. Cicero Avenue 
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Any Kind of 
Court Bond 
Without Delay 





—Anywhere 


What type of court bond 
do you require? The 
U. S. F. & G. organization 
offers almost every con- 
ceivable type of bond to 
satisfy judgments and 
awards, or to guarantee 


compliance with court de- 





crees. In every county 
seat in the United States, 
you'll find a U.S. F.& G. 
agent with power to issue 
court bonds and other 
judicial bonds ata 


moment's notice. 


U.S. F.&G. 


UNITED STATES FIDELITY & 
GUARANTY COMPANY 
Baltimore 3, Md. 


FIDELITY INSURANCE CO. OF 
CANADA, TORONTO 





“Consult your Agent or 
Broker as you would your 


Doctor or Lawyer” 
































This collection—fourteen in all 
—is made up of photographic 
reproductions, on art-portrait 
paper, of the following: Gil- 
bert Stuart painting of John 
Jay; Trumbull painting of John 
Rutledge; painting by Earle of 
Oliver Ellsworth; painting by 
Peale of John Marshall; en- 
graving of Roger B. Taney; 
photographs by the famous 
Brady, who recorded the Civil 
War in pictures, of Salmon P. 
Chase and Morrison R. Waite; 
and favorite studio photo- 
graphs of Melville W. Fuller, 
Edward Douglas White, Wil- 
liam Howard Taft, Charles 
Evans Hughes, HarlanF.Stone, 
Fred M. Vinson and Earl 


The 
Chief Justices 
of the 
United States 


Each reproduction, 8” x 10" in 
size, is designed for framing 
and would greatly enhance 
the attractiveness of your law 
office or library. If you cannot 
use a full set, individual prints 
are available. Set of fourteen 
in folio . . . $25.00; Individual 
prints . . . $3.00. 


AMERICAN BAR 
ASSOCIATION 
JOURNAL 


1140 North Dearborn Street 
CHICAGO 10, ILLINOIS 
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New 


TRADE MARK 

















electric 





*By actual mechanical measurements, of 
inch ounces of energy for key, space bar 
and carriage return operations. 








typewriter 





The wear-and-tear you save your typists when you switch 


from manual typewriters to fast IBM Electrics means big 
dollar savings to you. 

Actually, IBM’s easy, fingertip touch and electric con- 
trol greatly increase typing production through saving 
95.4 per cent of the energy required to operate a manual 
typewriter. A whole hour’s typing on an IBM requires less 
energy than 3 minutes on a manual! * 

Add to this the benefits of finer-looking work, better 
morale among your staff, greater prestige among your cus- 
tomers, and it’s easy to see why business firms have bought 
more than 3 times as many IBM’s as all other models of 
electric typewriters combined! 

For full information, write Dept. AB-1, International 
Business Machines, 590 Madison Ave., New York 22, N. Y. 
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What Per Cent 
of the Law Do 
YOU Want to Find? 





When it comes to looking up law, you 
seek the cases that are most nearly like 
If a case seems to hold against you, 


distinguishing it from your case is vitally 


An incomplete search or a statement of law 
based on part of the cases, may result in 
overlooking the very case which can be the 


turning point in your favor. 





Because CORPUS JURIS SECUNDUM is 
based on ALL the cases, it deserves a place 
in every law library. 


against missing a vital case. 


Amenican Law Book Co. BROOKLYN 1, N. Y. 
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Immunity for Witnesses: 


An Inventory of Caveats 


by Rufus King - of the District of Columbia Bar 


® In this timely article, Mr. King notes some difficulties in the position adopted by the 
House of Delegates of the Association on legislation pending in Congress to provide 
immunity from prosecution to certain persons who claim their Fifth Amendment 
privilege against self-incrimination. He states six considerations that weigh against 
adoption of the immunity bills, one of which has already been approved by the Senate. 





" The immunity device for strip- 
ping witnesses of their Fifth-Amend- 
ment privilege against self-incrimi- 
nation grounds in impeccable 
reasoning: If whatever crimes the 
witness might otherwise reveal are 
absolved in advance, his testimony 
cannot possibly result in incrimi- 
nation; therefore the testimony must 
cease to be privileged. So an immuni- 
ty grant is always a bargain, a pardon 
for crimes that would otherwise be 
punishable, given in return for testi- 
mony that could otherwise be with- 
held. 

Such bargains have been recog- 
nized for almost a century’ as per- 
missible encroachments on the Fifth 
\mendment. They are at present 
ivailable to a score of specialized 
federal agencies such as the ICC, the 
SEC, the FCC, the NLRB, etc.? But 
for many decades past, the device 
has been neither widely relied upon 
nor much abused within the federal 
structure. It has failed to attract sig- 
nficant attention in any quarter, 
until very recently. 

In the spring of 1951, Senator Pat 
McCarran introduced the first cur- 


rent federal proposal on the subject, 
to revive Congress’s long-defunct 
powers® with respect to immunity 
for witnesses summoned in congres- 
sional investigations. In the same 
session, Senator Estes Kefauver’s 
Crime Committee launched a bill to 
vest immunity powers in the Attor- 
ney General for use in any proceed- 
ing before a federal court or grand 
jury. 

Pressures have been growing be- 
hind these measures ever since. The 
American Bar Association has 
formally endorsed the Crime Com- 
mittee’s bill (S. 1747, 82d Congress, 


now S. 565, 83d Congress),* while 
the McCarran bill (S. 1570, 82d 
Congress, now S. 16, 83d Congress) 
passed the Senate on July 9, 1953, 
and awaits only action on the House 
side in the present Congress. Attor- 
ney General Brownell has vigorously 
endorsed both measures,® and Presi- 
dent Eisenhower referred to the im- 
munity problem in his State-of-the- 
Union message in January. There 
are several other bills pending on the 
same subject.® 

In short, if Administration sup- 
port continues, there is a good like- 
lihood that Congress may act favor- 
ably during the present session on 
these important enlargements of the 
immunity device. And clearly they 
are important; loosing congressional 
committees with immunity powers at 
this time would be likely to have 
drastic effects, for better or for worse; 





1. The first federal immunity statute was the Act 
of January 24, 1857, 11 Stat. 155, immunizing 
witnesses who testified before Congress and con- 
gressional committees. This statute was so fla- 
grantly abused by witnesses that it was soon re- 
stricted by drastic amendment. Act of January 24, 
1862, 12 Stat. 333. 

2. Citations are collected in the Senate Judici- 
ary Committee's Report on S. 16, Sen. Rep. No. 
153, 83d Congress, page 12. This document is 
an admirable brief on the subject. 

3. The 1857 congressional statute, as amended 
in 1862, has never been repealed (18 U. S. C. 
3486); but it has been generally conceded to be 
ineffective since an identically worded measure 
was so held in Counselman v. Hitchcock, 142 U. S. 
547 (1892). See, U. S. v. Bryan, U. S. 323, 335 


(1950). The pending bill would revise §3486 to in- 
formula approved 


corporate the in Brown v. 





Wolker, 161 U. S. 591 (1896), for a similar meas- 
ure. 

4. Report of the American Bar Association Com- 
mission on Organized Crime, September, 1951, 
pages vii, 52-3. N. Y., The Grosby Press. 

5. See e. g., U. S. News and World Report, 
December 25, 1953, pages 90-95. General Brown- 
ell urges however, that the Attorney General 
should have absolute control over congressional 
grants, which S. 16 fails to provide. A consolida- 
tion of S. 16 and S. 565, giving such control and 
therefore probably representing the Administra- 
tion's viewpoint, has recently been introduced by 
Representative Keating of New York (H. R. 6899). 

6. H. R. 2737, H. R. 4489, H. R. 6899, and H. R. 
6948. All but H. R. 6899 referred to supra, note 
5, are addressed to congressional grants only, and 
differ chiefly as to the degree of control to be 
vested in the Attorney General or Congress and 
its committees. 
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Immunity for Witnesses 


giving such powers to federal prose- 
cutors and private litigants through- 
out the land—even indirectly—would 
be unprecedented.” At very least the 
prospect merits thoughtful attention 
from responsible members of our 
profession, since inroads upon a 
major Bill of Rights safeguard are 
involved. 

It is not the purpose of this anal- 
ysis to attack the pending proposals 
unreservedly. Possibly they ought to 
be given a trial as federal laws.’ Cer- 
tainly they would be salutary in 
some investigative and law-enforce- 
ment situations. But surrounding 
them are troublesome problems 
which seem to multiply as the im- 
munity concept is expanded. Among 
such problems are the following: 


Immunity Under Federal Law 
Does Not Bar State Prosecution 


First, immunity conferred by a 
federal statute does not bar prosecu- 
tion for the identical offense under 
local laws. In 1896 in the landmark 
case of Brown v. Walker,® a bare 
majority of the Supreme Court 
brushed aside the proposition that 
a witness could be subjected to state 
prosecution based on testimony 
forced from him under a federal 
grant of immunity, on the ground 
that the federal statute would actu- 
ally operate as a bar to the enforce- 
ment of state criminal laws.!° When 
the reverse proposition came up—i.e., 
that a state immunity statute was 
invalid because it conferred no pro- 
tections against federal prosecution— 
the Court, driven to a different ra- 
tionale, offered the observation that 
federal prosecutors simply would not 
be unsporting enough to resort to 
such tactics:!! 

We do not believe that in such case 

there is any real danger of a Federal 

prosecution, or that such evidence 
would be availed of by the Govern- 
ment for such purpose. 

The following year, seemingly dis- 
avowing the Brown reasoning fur- 
ther, the Court upheld another 
federal immunity grant by reference 
to the sportsmanship ground: “.. . a 
danger |[t.e., of state prosecution] so 
unsubstantial and remote did not 


378 American Bar Association Journal 


impair the legal immunity”,'? citing 
also the English rule on_ possible 
incrimination under the laws of for- 
eign nations: “ the only danger 
to be considered is one arising within 
the same jurisdiction and under the 
same sovereignty”.1% 

The Court has clung to the sepa- 
rate sovereignty reasoning ever since, 
holding that the danger of state 
prosecution creates no privilege in 
federal proceedings,’ and, in 1944, 
abandoning all shreds of the sports- 
manship notion, it approved pre- 
cisely what the early cases had re- 
fused to recognize as even a note- 
worthy possibility. One Feldman, 
interrogated under a New York cred- 
itor’s statute which compelled testi- 
mony in return for immunity, un- 
blushingly explained to his creditors 
that his apparent affluence had come 
from the practice of “kiting” checks. 
Thereafter he was indicted and pros- 
ecuted in a federal court under the 
federal mail fraud statute, and con- 
victed upon the direct transcript of 
his testimony in the New York pro- 
ceeding, introduced as evidence in 
the federal case. The Supreme Court 
affirmed.’® The majority opinion 
leaned on the analogy to search and 
seizure under the Fourth Amend- 
ment; the Court’s acknowledgment 
of its forebears’ lofty disdain for such 
tactics was terse and possibly a little 
embarrassed: !® 





7. The statute invalidated by the Counselmon 
case, supra, note 3, purported to immunize ‘any 
pleading . . . discovery or evidence obtained from 
a party or witness by means of a judicial proceed 
ing in this or any foreign country’. Act of Febru 
ary 25, 1868, 15 Stat. 37. But the statute was de- 
fective, hence never used, and was repealed by 
Congress in 1910. Act of May 7, 1910, 36 Stat. 352 

8. On March 8, 1954, acting on a report in 
which the author concurred, the House of Delegates 
approved H. R. 6899 and authorized the Section 
of Criminal Law to urge its enactment by Congress. 

9. Supra, note 3. 

10. 161 U. S. at pages 606-8. This conclusion is 
demolished in one of the dissents, ibid. at pages 
622-6, and had not been seriously urged until last 
month. See note 17, infra. 

11. Jack v. Kansas, 199 U. S. 372, 382 (1905). A 
similar notion had been suggested as a make- 
weight, in the Brown case, 161 U. S. at page 608 

12. Hale v. Henkel, 201 U. S. 43, 69 (1906) 

13. Ibid. See also, Nelson v. U. S., 201 U. S 
92, 116 (1906). 

14. U. S. v. Murdock, 287U. S. 141, 148-9 (1931) 
Snyder v. Massachusetts, 291 U. S. 97 (1934). 

15. Feldman v. U. S., 322 U. S. 487 (1944). 

16. Ibid., pages 491-2 (citations omitted). 

17. In Adams v. Maryland, decided March 8, 
1954,, the Supreme Court unanimously reversed oa 


Only a word need be said about tl 
phrase of scepticism in Jack v. Kansas 
. that it could hardly be imagined 





“that such prosecution would be in 
stituted under such circumstances”, 
The “prosecution” and the “circum 
stances” there referred to were a 
prosecution on the same facts for vio 
lation of the state and the federal 
antitrust laws. . . . The cautionary 
words in Jack v. Kansas in no wise 
qualified the principle of that and 
later cases as to the separateness in 
the operation of state and_ federal 
criminal laws and state and federal 
immunity provisions. 


There was of course a vigorous dis 
sent. 

It seems obvious that when testi- 
mony is extracted from a_ witness 





under compulsion in one of ow 
overlapping jurisdictions, and then 
such testimony is used directly o1 
indirectly to convict him of a crime 
under the laws of another, the Fifth 
Amendment injunction that no per 
son “shall be compelled in any crimi 
nal case to be a witness against him 
self” is being travestied. Sobner or 
later, if this difficulty is not resolved 
the Supreme Court may be swamped 
in hardship cases, and conceivably 
induced to restrict or invalidate the 
entire immunity device." 

Second, the immunity “bargain’ 
seems morally questionable, In some 
lights at least, the balance of values 
implicit in the immunity statutes is 
something less than satisfying.’§ In 


state court conviction obtained through the admis 
sion of testimony given by the defendant before 
a committee of the United States Senate. No ques- 
tion of immunity was raised, but the opinion rest 
on the language of Congress’ moribund immunity 
statute, 18 U.S.C. 3486, supra note 3. Significantly 
six Justices revive Brown v. Walker for the propos 





tion that “'. . . since Congress in the legitimate 
exercise of its powers enacts ‘the supreme Law of 
the Land,’ state courts are bound by §3486, ever 
though it affects their rules of practice’. Th 
is @ provocative revival; could it suggest s«nctior 
for congressional efforts to expand imynunity 
directly, at the expense of state prosecutors? 
does it merely overturn the extreme doctrine of the 
Feldman case? Or would the Court still permit % 
eral prosecutors to do what it thus forbids at the 
hands of the states? In any event, the sponsors > 
federal immunity legislation, its endorsers 
critics and its opponents, must alike take heed tho 
new forumulations are possibly in the making wi'h 
in the high Court. And §3486 must hereafter 
viewed with more respect than it has been 
corded in its half-century existence as a neglec 
invalid. 

18. Note in this respect the dissents by Just ce 
Field in Brown v. Walker (161 U. S. at page 623 
and by Justice Black in the Feldman case (322 U S 
at page 494) 
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very case the interrogating author- 
ty enters into a special “deal” with 
. wrongdoer, to buy his testimony at 
he price of exoneration for one o1 
nore committed and unpunished 
rimes. This is the specter of the turn 
oat, the informer, the “stoolie” and 
he “spin”. It is the cynical pay-off 
o the culpable state’s witness who 
ias helped the prosecutor make his 
ase. 

Quaere whether it is really justi 
liable, except in very rare instances, 
to pursue any quest for facts in this 
manner? And even viewed as a mat- 
ter of pure expediency, quaere how 
reliable the facts will be, and how 
credible the testimony, anyway? 

It would certainly be no defense 
for a felon in the dock to explain 
that he had done his heinous worst 
because some congressional commit- 
tee studying heinousness wanted to 
hear him testify about it; why should 
he have the windfall of a complete 
defense, after the fact, merely be- 
cause some such body does happen to 
want to hear him before he is caught 


and brought to justice?! 


Are We Going 
Too Far? 


In our legal system (unlike, incident- 
ally, 
whether guilty or innocent, a singu- 


others) we give the accused, 
lar advantage in that he does not 
have to submit to direct interroga- 
tion about the charges against him. 
Chis advantage extends also to the 
guilty unaccused, and to interroga- 
tions which merely threaten to ex- 
pose an undetected crime. So much, 
it may be argued, is enough. To go 
further and permit the same conces- 
sions to be parlayed—by the guilty 
only—into complete exoneration, is 
perhaps to go too far. 

Third, both the “quid” and the 
yuo” are uncertain, so the interro- 
iting authority is always bargaining 
ymewhat blindly. If pardons are to 

thus traded to wrongdoers, at 
ast the terms of the transaction 
should be clear in each case. Yet this 
is seldom possible. Usually the wit 
ness is hostile—genuinely afraid, or 
cilculatingly exploiting his advan- 
both 


ie, Ol so that his examiners 


cannot know exactly what value the 


withheld testimony may actually 
have. At the same time, and especi- 
ally in broad legislative inquiries, it 
is impossible to tell in advance just 
what crimes are likely to be exoner- 
The 


prise ready for his questioners at 


ated. witness may have a sur- 
every turn of the proceedings. 
Moreover, the privilege against in- 
crimination is itself so complicated 
that no one, witness, questioner, 
counsel, chairman or judge, can be 
sure of its application under all cir- 
cumstances. If there is no privilege, 
then manifestly there should be no 
But 


privilege? It may have been waived 


immunity. when is there no 
if the witness has answered a ques- 
tion too closely linked to the taboo 
subject matter.*° Conversely, it may 
attach to some line of inquiry only 
the 
is nonexistent if 


tenuously connected with wit- 
ness’s offense.*! It 
the crime was committed in another 
jurisdiction or against a different 
sovereign,** and it has no application 
merely for the protection of another, 
to avoid embarrassment or degrada- 
tion, or with respect to offenses no 
longer punishable because of a stat 
ute of limitations, the repeal of a 
law, prior jeopardy, and so forth. 

Beyond these obvious puzzlers in 
the realm of fact, there are tough 
problems as to the very nature of the 
itself: For 
privilege ever available to an inno 


concept instance, is the 
cent person who has a bona fide fear 
of prosecution and wrongful convic- 
tion??3 And—with or without a statu- 
tory reference on the subject*4—can 
a witness properly rely on his privi- 
lege when his only fear is either that 
he may presently perjure himself or 
that truthful 
enmesh him in conflicts with earlier 


present answers will 


sworn testimony? 

19. No privilege attaches on account of any 
crime for which the witness has been tried and 
convicted or acquitted. Persons in this status—the 
caught instead of the uncaught—often would fur 
nish more reliable information about the subjects 
of Congress's inquiries than their counterparts who 
are still a jump ahead of the law. But the dramatic 
value of the chastened and docile penitent is a 
most nil 

20. U. S. v 340 U. S. 467 (1951). The 
privilege is also waived, of course, if it is not 
pleaded at all. Vajfaver v. Commissioner, 273 U. S 


Rogers 


103 (1927). There is no such involuntary waiver rule 
n England 


See, 8 Wigmore on Evidence (3d ed.) 


immunity for Witnesses 





Rufus King practices in Washington, 
D. C. (Yale LL. B., 1943). He has served 


as counsel to half a dozen congressional 


committees, drafting their reports and 
legislative programs. A member of the 
New York and District of Columbia Bars, 
he is Secretary of the American Bar As- 
sociation’s Section of Criminal Law and 
Chairman of the Criminal Law Section's 
Committee on Narcotics and Alcohol. 





be remembered that the 
witness—who alone knows what he 


It must 


fears to disclose—cannot be pressed 
very far as to the exact nature of his 
misgivings, for to do so would be to 
demolish the very protection which 
is at issue. With respect to this last 
point, however, it should be noted 
that judicial proceedings are far 
more efficient than the legislative 
inquiry, for in the former the judge 
can satisfy himself of the validity of 
the claim of privilege (and, if he 
wishes, the worth of the testimony 
also) by whatever private examina- 
tion of the witness may be necessary. 

\ bill*® sponsored in the present 
Congress by Representative Keating 
would permit congressional commit- 


§2276; Rex v. Gorbett, 2 C. & K. 474. (1847). 
21 U. S., 341 U. S. 479 (1951). 


21. See, Hoffman v 
at notes 11 and 12 


22. Supra 
73 





See, e. g., the dissent in Brown v. Walker 
161 U. S. at page 628; Wigmore, op. cit., §2272 et 
Metzler, “‘Invoking the Fifth Amendment, 
9 Bulletin of 1953, 
poges 177-8 

24.18 U.S.C. 3486 excludes prosecutions for 
perjury from the immunity conferred; the pending 
bills exclude perjury and contempt, the latter hav- 
ing been added to meet a problem raised in U. § 
v. Bryan, 329 U. S. 323 (1950) 

25. H. R. 4975 


possim 


the Atomic Scientists, June, 
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tees to apply to federal district courts 
for a court order enforcing any com- 
mittee order when necessary. One of 
this measure’s salutary effects would 
be to assure a prompt judicial deter- 
mination of any claim of the privi- 
lege which the committee sought to 
disallow—thus permitting an exami- 
nation of the claim in camera by a 
disinterested judge. The Keating 
Bill deserves more attention than it 
has received to date. It might, in 
fact, diminish Fifth Amendment 
problems and revive Congress’s con- 
tempt powers to a point where immu- 
nity legislation could be dispensed 
with altogether, on the legislative 
side at least.*6 

Fourth, immunity powers would 
strengthen the prosecutor .. . and 
the persecutor; never his victim. It is 
no accident that every one of the 
chief proponents of immunity legis- 
lation for congressional committees 
happens to have been recently iden- 
tified with investigations which fo- 
cussed on the crimes and defections 
of individuals, viz., communism and 
subversion, crime syndicate activities, 
and corruption in government. 
These have been the areas in which 
congressional committees sometimes 
tend to usurp the judicial function 
by putting individuals on trial. And 
trial by oath is precisely the reason 
the privilege against self-incrimina- 
tion was developed in the first place. 


Immunity Would Increase 
Powers of Investigators 


In this circumstance it must be noted 
that an immunity statute would help 
the witness-defendant not at all, but 
would actually increase the investi- 
gating body’s already impressive 
powers to inflict injury. Congres- 
sional committees are open to the 
charge of abusing the Fifth Amend- 
ment every time they publicly equate 
a plea of the privilege with the plea 
—which has no rightful place in their 
proceedings—of “guilty”. And this 
has not been an uncommon phenom- 
enon. As a result, the witness who is 
merely driven to the plea may suffer 
loss of reputation, loss of livelihood, 
credit and esteem, 
quite as fully as if he had been tried 


and loss of 
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and convicted in court.?7 

It will always be the committee, 
and never the witness, who decides 
whether to give or withhold immu- 
nity after the privilege has been 
pleaded. The witness can be forced 
to the plea, as he is at present. There- 
after the committee must determine 
whether to immunize him to testify 
further (and perhaps to clarify his 
position) , or whether to let the plea 
stand. If, conceivably, the investi- 
gation is colored by motives such as 
headline-making or a desire to “get” 
the witness, the committee’s decision 
would necessarily be influenced by 
such motives pro tanto. 

And note that the safeguards writ- 
ten into S. 16 and H. R. 6899, calling 
for concurrence by two thirds of the 
committee, including at least two 
minority members, before the grant 
could be made, might quite as easily 
aggravate this problem as help solve 
it. 

Fifth, broad immunity legislation 
would revive the danger of the “im- 
munity bath”. The 1857 congres- 
sional immunity statute?® exonerated 
“any fact or act touching which” a 
witness might be required to testify 
before a congressional body. The re- 
sult was that wrongdoers soon began 
to storm Congress for a chance to 
talk themselves and their crimes out 
of reach of the law. The high-water 
mark was probably the Interior De- 
partment official who blithely volun- 
teered to a committee that he had 
embezzled some two millions of pub- 
lic funds in federal bonds.*® As has 
been noted, Congress thereafter re- 
stricted the statute so far the other 
way that it ceased to confer immu- 
nity at all. 

The current proposals contain 
more safeguards than the old stat- 
utes. In each case the witness must 


plead his privilege; exoneration is 
not automatic. In the court and 
grand jury bill*° and in the consoli- 
dated version,*! the Attorney Gen- 
eral must find that the grant is “nec- 
essary to the public interest” before 
it can be made; in the congressional 
bill,3? notice must be given to the 
Attorney General one week in ad- 
vance, and if he does not assent to 
the grant, only a vote of the full 
Senate or House of Representatives 
can override him. The Attorney Gen- 
eral is given this power because it is 
felt that he, as the nation’s chief 
law-enforcement officer, is in the best 
position to tell whether a particular 
grant would exonerate too much, as 
for instance if the immunity might 
defeat some important prosecution 
then being prepared by the Depart- 
ment of Justice. 

Possibly such safeguards will be 
enough, if they are diligently and 
accurately applied. But accuracy, as 
has been emphasized, is very hard to 
achieve in matters pertaining to the 
privilege, while there will be strong 
pressures—even apart from sheer vol- 
ume—to temper diligence with other 
considerations. How firm is the At- 
torney General likely to be, for ex- 
ample, in saying “no” to committees 
of Congress? And what can he do if, 
when federal prosecutors are using 
immunity to get testimony to win 
convictions, a defendant in a crimi- 
nal case comes along with key wit- 
nesses who refuse to testify because 
of their privilege? Is not the latter, 
in common fairness and perhaps as 
a matter of due process, entitled to 
the same advantage? And if so, what 
defense lawyer will forgo the tempta- 
tion to parade underworld charac- 
ters through the courtroom on any 
possible pretext?5s 

One important safeguard has been 





26. Pressure for immunity powers has centered in 
Congress and Congress’ own problems, until the 
Administration's recent expressions of interest; it 
is doubtful whether the court and grand jury bill 
(S. 565) would muster very much support by itself; 
it has not even been considered by the Senate Ju- 
diciary Committee, where it hos lain during three 
sessions. 

27. Some commentators have also emphasized 
the growth of administrative discretion in matters 
such as the issuance of passports, eligibility for 
licenses (FCC, ICC, etc.), public employment and 
so forth, as areas of potentially grave official sanc- 
tion which are not reached at all by immunity 


grants. 

28. Supra, note 1. 

29. Congressional Globe, 37th Congress, 2 
Session, proceedings January 22, 1862, page 428 

30. S. 565. 

31. H. R. 6899. 

32. S. 16. 

33. It is rumored in Washington that one of th 
important regulatory agencies endowed with av 
tomatic immunity powers actually was blackmailed 
recently into abandoning an enforcement proceec 
ing when counsel let it be known that he was car 
vassing the country for big-time lawbreakers | 
work into his case for the defense. 
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mitted from the pending bills, 
1amely, a requirement that some 
udicial officer should also approve 
‘ach grant.*4 In court and grand jury 
proceedings, the judge is the logical 
,uthority to determine whether the 
wrivilege is claimed in good faith 
ind on valid grounds; in congres- 
sional hearings—given a statute like 
H. R. 4975, supra, note 25—a judge 
would be available to make the same 
determination with respect to com- 
mittee witnesses, at least whenever 
the committee challenged the wit- 
ness’s plea by seeking an order com- 
pelling the testimony. 

Sixth, wholesale immunity grants 
in the courts are likely to make 
trouble on the civil side. The pend- 
ing bills do not limit the applica- 
tions of the immunity concept to 
criminal prosecutions; grants would 
presumably be available, upon ap- 
plication to the Attorney General, 
in civil cases as well. He would have 
to find each to be “necessary to the 
public interest”, but the pressures 
on him to do so, in the Government's 
own cases, for example, might be 
considerable. 

One specter, which was only a 
fleeting shadow in the Civil War era 
when broad immunity was first tried, 
is the phenomenon of income-tax 
enforcement. The variety of ques- 
tions that might expose a witness’s 


tax defections is almost infinite,*® 
and it is noteworthy that the pro- 
posed grants would relieve from 
penalties as well as from prosecution. 
Witnesses may well start balking at 
anything relating to their business 
affairs, playing for a chance to blurt, 
“I cheated in the amount of blank 
thousands on my return last year.” 

The sheer weight of applications 
for rulings, on grants requested by 
defendants and litigants as well as 
by United States Attorneys, might 
prove surprising. In fields like taxa- 
tion (and a wide range of regulatory 
patterns which include criminal 
sanctions), the Attorney General will 
not have special information at hand 
to guide him. And of course every 
application would mean a _ case 
stalled on a docket somewhere (usu- 
ally in the middle of a trial) waiting 
for action from Washington. 

Furthermore, to what extent will 
testimony compelled from a witness 
under an immunity grant be admis- 
sible against him in a civil proceed- 
ing? The pending bills make no 
reference to this problem, which 
could conceivably work acute hard- 
ship in some circumstances. 

In summary, the current immu- 
nity proposals should be approached 
with caution. There appear to be no 
easy solutions for problems such as 
their relation to state and local laws, 
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their limitations because of uncer- 
tainty in the concepts they affect and 
their susceptibility to abuse by con- 
gressional committees, defendants in 
criminal prosecutions and possibly 
witnesses and litigants in civil pro- 
ceedings. The bargain underlying 
immunity grants is faintly°immoral, 
while the dangers of “immunity 
baths” on the one hand and the diffi- 
culties of vesting adequate controls 
in the Attorney General, on the 
other, look like Scylla and Charybdis 
close set. 

In any event, consideration should 
be given to adding the feature of con- 
currence by a judicial officer in each 
grant, coupled with new legislation 
to allow congressional committees to 
avail themselves of the federal courts 
in the enforcement of their orders. 
And in the light of last month’s 
Adams case, care should be taken not 
to eliminate §3486 of Title 18 with- 
out revealing its newly revealed 
worth. 





34. Cf., Kernochen, “‘Model State Witness Im- 
munity Act and Commentary’’, the excellent study 
and draft prepared for the American Bar Associa- 
tion Commission on Organized Crime. Fincl Re- 
port, A. B. A. Cc ission, September, 1952, pages 
168-173. N. Y., The Grosby Press. 

35. This, second only to Communist affiliations, 
has most plagued congressional investigators. See, 
e. g., Hearings, Senate Crime Committee, Part 19, 
pages 121 ff. (82d Congress August 7, 1951); 
Final Report, Ibid., Sen. Rep. No. 725, page 95 
(82d Congress,) Sept., 1951). 





* Annual Meeting of American Law Institute 


®" The 31st Annual Meeting of The American Law Institute will be held 
in Washington, D. C. on May 19, 20, 21 and 22. Headquarters for the Meet- 
ing will be the Mayflower Hotel. 

The Meeting will discuss the latest drafts presented by the reporters on the 
Federal Estate and Gift Tax Statute, Model Penal Code, and Revisions of 
the Restatement of the Law of Conflict of Laws and Agency. 

The Chief Justice of the United States will address the Meeting at its 
opening session on Wednesday morning, May 19. 

On Thursday evening, May 20, there will be a panel discussion on “Crime 
and Punishment—American Style”. George Wharton Pepper will preside. 
Speakers will include Mr. Justice Jackson; Professor Herbert Wechsler, of 
Columbia University Law School; the Director of Federal Prisons, James 
V. Bennett; and Judge Gerald Flood of the Court of Common Pleas of 


Philadelphia. 


The Annual Dinner of the Institute will be held the evening of Friday, 


May 21 at 8:00 p.m. 


Full information as to the Meeting will be contained in the formal pro- 
gram for the meeting which will be published soon. 
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The Langer Bills: 


A Discussion 


by Harry S. Gleick + of the Missouri Bar (St. Louis) 


® Four bills introduced in the last session of the present Congress would make rather 


substantial changes in the Bankruptcy Act. Mr. Gleick expresses grave doubts about 


the wisdom of Senator Langer’s proposals, which apparently have received little 


publicity. 





® On August |, 1953, the Chairman 
of the Senate Judiciary Committee, 
William Langer, of North Dakota, 
introduced in the Senate four pro- 
amendments to the Bank- 
ruptcy Act, numbered S. 2560, S. 
2561, S. 2562 and S. 2563. Because 


these bills contemplate revolutionary 


posed 


changes not only in the law of bank- 
ruptcy but in our jurisprudence gen- 
erally, they have aroused consider- 
able interest among those members 
of the Bar familiar with their pro- 
the 
outset to set forth a brief résumé of 


visions. It seems desirable at 
their contents. 

S. 2560 provides for the appoint 
ment of official salaried attorneys to 
represent receivers and trustees in 
bankruptcy, at salaries not to exceed 
$7500 per annum for part-time at- 
torneys and not to exceed $15,000 
per annum for full-time attorneys. 
The attorneys are to be appointed 
by the official receivers or trustees 
(see S. 2561). Such salaries would be 
paid out of special funds constituted 
in a manner similar to the present 
Referees’ Salary Fund. According to 
the bill, such attorneys would be 
deemed employees of the judicial 
the within 


branch of Government 
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the meaning of the Civil Service 
Retirement Act, but tenure of each 
such attorney would be limited to 
the term of the receiver or trustee ap- 
pointing him. There are certain com- 
plicated provisions respecting the 
employment of counsel, viz: 


When the individual is se- 
lected to serve both as a part-time re- 
ceiver and as a part-time trustee, he 
may select one attorney or firm of 
attorneys to represent him on a full- 
time basis in his capacities as both a 
part-time receiver and a_ part-time 
trustee, or he may select one attorney 


Same 


or one firm of attorneys to represent 
him on a part-time basis in his ca 
pacity as a part-time receiver, and 
another attorney or firm of attorneys 
to represent him on a part-time basis 
in his capacity as a part-time trustee. 
No individual selected to serve solely 
as a part-time receiver, or solely as a 
part-time trustee, shall select a full 
time attorney or firm of attorneys to 
represent him in his part-time capac- 
ity. 
Any receiver or trustee may peti- 
tion the judge to appoint additional 
special counsel where it appears that 
the regularly appointed attorney can- 
not perform the services required of 
such special counsel. The bill con- 
tains various other provisions, the 


most startling of which would repeal 
the 
Bankruptcy promulgated by the Su- 


certain of General Orders in 
preme Court. 

S. 2561 provides for the selection 
of salaried receivers and trustees in 
bankruptcy, both full-time and part- 
time. It further authorizes the busi- 
ness of bankrupts to be conducted 
“for limited periods” by receivers, 
marshals or trustees, and provides for 
the employment by them of “such 
additional employees as will enable 
them to more efficiently discharge 
their duties in conducting the busi- 
ness of the bankrupt”. Subject to the 
approval of the judge, the bankrupt 
and his attorney may be so employed. 
Like S. 2560, this bill provides for 
the repeal of certain General Orders 
in Bankruptcy of the Supreme Court 
and would amend a number of oth 
ers. The bill contains detailed and 
somewhat complicated provisions for 
the classification, selection and ten 
ure of receivers and trustees, 

S. 2562 would require that United 
States Attorneys protect the interest 
of investors in enterprises involved 
in bankruptcy. It provides that th 
clerk of the District Court 
the United States Attorney of th: 


notil 


filing of every bankruptcy proceed 
ing, who “shall forthwith enter his 
appearance therein and be present 
all hearings before the judge, refere« 
receiver, and trustee and all meetings 
of creditors and creditors’ commi 











es” 
to be 
every 
I pol 
) pol 
ings. | 
that 
be lief 
vestor 
i rest 
be ha 
the d 
torne’ 
ine Ww 
the sp 
\ttor 
banka 
protec 
enter} 
ind (: 
cials a 
prope 
the pi 
promi 
§.2 
States 
ince, 
ventic 
cause 
‘wher 
prise 
under 
that a 
eedin 
perfor 
n suc 
the ir 
Unite 
eason 
ondit 
ie has 
ompl 
lass o 
\ttor1 
ompl 
lerk . 
nm bel 
nvest 
he in 
mn the 
\ttorr 
len ol 
On 


ntrod 


Lange 


ppean 
I 


vy hin 


























































repeal 
‘rs in 
he Su- 


ection 
ees in 
1 part- 
> busi- 
ducted 
eivers, 
des for 
“such 
enable 
charge 
e busi- 
to the 
nkrupt 
ployed. 
les for 
Orders 
‘Court 
of oth 
ed and 
ons for 


nd ten 


United 
interest 
iolved 
hat th 
notil 
of the 


proceed 


iter his 


esent i 
referet 


1eetings 


commi 





es’. The United States Attorney is 

be kept advised of every action in 

ery case, receive copies of every 

port and be given a reasonable 
portunity to be heard at all meet- 
ings. Whenever the judge determines 
that there is reasonable cause for 
belief that the interest of any in- 
vestor is in jeopardy, he is to issue 
| restraining order until a hearing 
be had. At such hearing it “shall be 
the duty of the United States At- 
torney to introduce evidence, exam- 
ine witnesses’, etc. The bill makes it 
the specific duty of the United States 
\ttorney in 


every proceeding in 


bankruptcy “to (1) represent and 
protect the interests of investors in 
enterprises involved in such cases, 
ind (2) to ascertain whether all ofh- 
cials and parties to such proceedings 
properly perform their duties undet 
the provisions of this Act and orders 
promulgated thereunder”. 

S. 2563 does not require the United 
States Attorney to enter his appear- 
ince, but it would authorize inter- 
vention by him in any bankruptcy 
cause either on his own motion 01 
‘whenever any investor in any enter 
prise involved in any proceeding 
under this Act has reason to believe 
that any official or party to such pro- 
eeding is performing, or failing to 
perform, his duties under this section 
n such a manner as to jeopardize 
the interest of such investor’. The 
United States Attorney must have 
easonable ground for belief that the 
ondition for complaint exists but 
he has the duty of investigating any 
omplaint made by any investor or 
lass of investors. If the United States 
\ttorney finds there is just cause for 
omplaint, he “shall file with the 
YE <x 


nm behalf of such investor or class ol 


a verified written petition 


nvestors”. The burden of protecting 
the investors thereupon devolves up- 
m the judge, but the United States 
\ttorney continues to bear the bur- 

len of representing the investors. 
On the same day these bills were 
ntroduced, a speech by Senator 
Langer in support of his proposals 
ppeared in the Congressional Rec- 
The Senator refers to the receipt 


vy him in his official capacity as 





Chairman of the Senate Judiciary 
Committee of complaints “concern 
ing abuses under our Federal bank- 
ruptcy system’, and he then threat- 
ens to introduce legislation to abol- 
ish the federal bankruptcy system 
“to stop these injustices’. Reference 
is made to the unethical practices 
and illegal fee splitting unearthed in 
the Donovan investigation and re- 
port of 1929-1930', and the Senator 
notes that his own investigation has 
turned up facts bearing great simi- 
larity to those revealed in the Dono- 
van report. One specific complaint 
of present conditions is that “there 
has been a noticeable concentration 
of the bankruptcy practice in the 
offices of an extremely small group of 
attorneys”. Objection is made to ex- 
cessive administrative costs, in too 
many instances, the Senator states, 
running from 30 per cent to 50 per 
cent of the total assets realized. 


The Purposes of 
Senator Langer’s Bills 
The Senator outlined as the purposes 
of his bills, (1) to secure bankruptcy 
administration by receivers, trustees, 
and attorneys “thoroughly experi- 
enced in this field”, (2) to provide a 
system where compensation is not 
contingent upon the amount of as- 
sets or the time expended in adminis- 
tration, (3) to establish a system 
where all parties stand in a complete- 
ly impartial relationship to all in- 
terested parties, (4) to reduce costs 
of administration and (5) to abolish 
any temptation to throw any busi- 
ness into bankruptcy where bank- 
ruptcy is not the proper remedy. 
Upon reading Senator Langer’s 
speech, one is impressed forthwith 
by his obvious sincerity. It must be 
that he has received diatribes against 
the present bankruptcy system by 
those who have lost their money 
through unfortunate investments 
and who feel that in some manner 
they should be protected, as bank 
depositors are, by the Federal Gov- 
ernment. However that may be, the 
Senator has been greatly disturbed 
by the communications he has re- 
ceived and by his bills earnestly 
seeks to improve the system. But it 


The Langer Bills 


would appear that the bills will not 
accomplish the ends sought by their 
author and that the evils they are 
apt to spawn will be worse than those 
they seek to cure. Moreover, certain 
of the Senator’s conclusions seem 
open to challenge. 

In his Senate speech, Senator 
Langer made the point that the 
Bankruptcy Act of 1867 was repealed 
in 1878 because of popular disgust, 
but he offered no comment on the 
fact that the crying need for a Fed- 
eral Act was the reason for the en- 
actment of a new law in 1898. As a 
matter of fact, the Act of 1898 was 
1893 panic. 
Administration of insolvent estates 


passed following the 
by the states had not proved satis- 
factory. It is significant to note that 
the aggregate life span of the three 
bankruptcy acts preceding the pres- 
ent one was approximately sixteen 
years, whereas the present Act has 
been in effect for almost fifty-six 
years. The Senator goes on to charge 
that “the entire history of our Fed- 
eral bankruptcy legislation in the 
United States is replete with repeal- 
ing statutes, amendments, and inves- 
tigations”. Those most familiar with 
the development of bankruptcy law 
would argue that the amendments 
to the present Act, accomplished in 
most instances as a result of unselfish 
and unremunerated efforts, testify to 
the vigor and to the progressive 
thinking of the groups interested in 
the improvement of this branch ol 
the law. The Internal Revenue Code 
is amended at practically every ses- 
sion of Congress, but no one would 
advocate its abolition on that ac- 
count. There are some who argue 
the Criminal Code is not amended as 
frequently as it should be. It surely 
has been amended as often as the 
Bankruptcy Act, yet no one would 
seriously advocate its abolition be- 
cause periodical improvements by 
legislative enactment are found de- 
sirable. Moreover, a substantial num- 
Bank 
ruptcy Act have been required for 


ber of amendments to the 


1. W. J. Donovan ef al, Administration of Bank 
rupt Estates, Report of an Inquiry . . . Conducted 
before Honorable Thomas D. Thatcher . House 
Judiciary Committee, 71st Cong., 3d Sess. (1931) 
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clarifying purposes, and in particu- 
lar to nullify court decisions which 
apparently flouted the intent of 
Congress. 

Under the present system of bank- 
ruptcy administration, it is the duty 
of the referees, subject to the super- 
vision of the Administrative Office, 
to control the handling of bankrupts’ 
estates: it is their duty to approve of 
the appointment of trustees and of 
attorneys for trustees, to fix the al- 
lowance of fees and to bring sufficient 
pressure upon trustees and counsel 
so that estates are efhiciently adminis- 
tered and promptly closed. In case 
of improper conduct, the referees are 
in the best position to detect and 
eradicate wrongs. The Administra- 
tive Office of the United States 
Courts exercises real supervision over 
the activities of referees and is per- 
forming its functions in an excellent 
manner. Without knowing the na- 
ture of the complaints Senator Lang- 
er has received, it is dificult to com- 
ment upon them. Apparently many 
of these communications were re- 
ceived from investors, and anyone 
familiar with bankruptcy knows that 
almost invariably investors have 
been wiped out before the bank- 
ruptcy stage has been reached. More- 
over, we are all aware of the fact 
that the small size of dividends re- 
ceived by general creditors in bank- 
ruptcy cases is largely due to the 
ever-increasing size of tax claims. 
Bankruptcies result in forced liq- 
uidation of assets, and forced liquida- 
tion of assets involves substantial 
shrinkage in values. Where bank- 
ruptcy administration has been in- 
adequate or poor, this has been due 
to the failure of human beings and 
not to the weakness of the law. If 
any of those now entrusted with 
duties under the Bankruptcy Act are 
delinquent, the law provides for 
proper corrective action. Nothing is 
to be gained by diffusing control 
over the conduct of bankruptcy cases 
in the manner contemplated by the 
Langer Bills, under which referees 
would still have control, although 
the responsibility for proper adminis- 
tration would to a great extent be 
transferred to the offices of the 
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United States Attorneys. It is not 
clear how this diffusion of responsi- 
bility would improve bankruptcy 
administration. 

Under the Langer Bills, receivers 
and trustees would be appointed by 
the judges, since the author of the 
bills contemplates they would be 
appointed in a manner similar to 
the referees. Yet the referees would 
be required to supervise their actions. 
This would impose upon referees the 
duty of supervising the actions of 
appointees of the judges. It is not 
conceivable that supervision under 
such conditions could be satisfactory. 

In S. 2562 and S. 2563, emphasis 
is placed upon the duty to protect 
investors, but almost nothing is said 
about the desirability of protecting 
creditors, and this although, as we 
have stated above, the interest of 
investors has been wiped out before 
the impact of bankruptcy. It is rare 
indeed that there could be any dis- 
tribution to stockholders even if no 
charge were made against the assets 
of the estate for administrative over- 
head. There can be no distribution 
to investors when the funds are in- 
sufficient to pay creditors. 

Reference is made by the Senator 
to a concentration of the practice of 
bankruptcy law in the hands of a 
limited number of attorneys. If that 
concentration has been brought 
about in any jurisdiction by any il- 
legal, unethical or otherwise repre- 
hensible acts, such acts should be 
exposed and the participants pun- 
ished. But if a concentration has 
resulted because of the specialization 
by attorneys in the field of bank- 
ruptcy law, that specialization should 
be regarded as natural and desirable. 
Many fields of the practice of law 
have become highly specialized. The 
practice of bankruptcy law is an 
unusually technical one. Wherever 
there is such a specialty, there is ipso 
facto a limited field of practitioners. 
Concentration of practice in a spe- 
cial field in the hands of specialists 
is not to be deplored if the specialists 
are honest and if no one who seeks 
to become a specialist is deprived of 
the opportunity to do so. 





Harry S. Gleick is a graduate of the 
University of Wisconsin (1915) and of the 
University of Wisconsin Law School (1917). 


He is Chairman of the Committee on 
Bankruptcy of the Section of Corporation, 
Banking and Business Law and a member 
of the National Bankruptcy Conference. 





The Senator 

Contradicts Himself 

It is somewhat confusing to note that 
in his talk before the Senate, Senator 
Langer at one point complains that 
in certain districts “there has been a 
noticeable concentration of the bank- 
ruptcy practice in the offices of an 
extremely small group of attorneys”, 
and that on the other hand the first 
purpose of his bills, as stated by him, 
is to secure administration of bank- 
ruptcy proceedings by thoroughly 
experienced personnel. It seems ob- 
vious that the system contemplated 
by the Langer Bills would provide a 
fertile field for “bankruptcy rings”. 
All except “the insiders” and the 
United States Attorney would be ex- 
cluded from the practice of bank- 
ruptcy law. The provision that the 
official receivers could hire a special 
counsel for particular purposes, in 
addition to official counsel, would il 
enacted lead to unhealthy condi- 
tions. Moreover, the provisions au- 
thorizing the official receivers, 
trustees, and marshals to operate 
businesses, with no requirement for 
qualifications for such operations, 
and the further provisions allowing 
them to employ such personnel as 
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hey deemed necessary are most un 
esirable. ‘True enough, such ap 
ointments would be subject to the 
approval of the judge. But the judges 
necessarily would be compelled to 
follow the recommendations made to 
them, and it is not difficult to visu- 
alize the scandalous situations that 
could quite easily develop under 
such legislation. 

Mention is made by the Senator 
of excessive costs and excessive al 
lowances. Such are to be deplored. 
But in general, the practice of bank- 
ruptcy law is one of the least remu 
nerative of all the specialties; in fact, 
so much so that it is unattractive to 
most able general practitioners. The 
statistics published by the Adminis- 
trative Office show that in 1953 at 
torneys for trustees received on the 
average 7 per cent of the total amount 
of assets in bankruptcy cases, and 
that the aggregate percentage of fees 
paid all attorneys, including those 
for trustees, receivers, petitioning 
creditors and bankrupts, was in that 
year Il per cent. The burden of 
additional administrative expense 
required under the Langer Bills is 
almost appalling. 

During the fiscal year ending June 
30, 1953, 40,087 bankruptcy cases 
were commenced and 37,485 were 
terminated, with 38,786 cases remain- 
ing undisposed of at the end of the 
year. On an estimated average cl 
214 hearings and meetings per case, 
the enactment of S. 2562 would re- 
quire the attendance of the United 
States Attorneys at over 100,000 such 
meetings per year. The Department 
of Justice estimates that the addi- 
tional duties imposed upon it by the 
Langer Bills would require no less 
than 100 additional Assistant United 
States Attorneys and an equal num- 
ber of clerk-stenographers. This esti- 
mate does not take into considera- 
tion the number of meetings of 
creditors’ committees that United 
States Attorneys would be compelled 
to attend. It appears that even so the 
estimate is entirely too low. Under 
bankruptcy administration as con- 

mplated by the Langer Bills, cred- 
iiors and attorneys for creditors 
would gradually be eliminated from 


participation. If there is to be a 


proper administration under the 
Langer Bills, it would seem that the 
additional duties devolving upon the 
United States Attorneys in our larger 
urban centers would require that 
their staffs be doubled. All of these 
costs would fall upon the United 


States Government. 


Bills Contemplate 

Bureaucratic Administration 

Members of the Bar must contem 
plate with considerable misgivings 
the philosophy of the proposed legis- 
lation. S. 2560 and S. 2561 contem- 
plate a bureaucratic, paternalistic 
administration of the Bankruptcy 
Act. S$. 2562 and S. 2563 contemplate 
representation of a favored class of 
the citizenry, to wit, investors in de- 
funct corporations, by United States 
\ttorneys and at the expense of the 
taxpayers.? This is nothing less than 
socialized practice of the law. Why 
should this limited class be entitled 
to representation at public expense 
in an effort to recover investments 
in defunct corporations, investments 
improvidently made and already 
lost? S. 2562 and S. 2563 offer free 
legal aid of a high and specialized 
character, and not to a class of our 
society that needs it, but to an in- 
vestor group. If the Government is 
to furnish, at Government expense, 
free legal aid to the investor class, 
what logic is there for refusing free 
legal service of all kinds to all our 
citizens? 

The present Bankruptcy Act pro- 
vides for creditor control*®. Adminis- 
tration of the Act has been weakest 
in those jurisdictions where judges 
and referees have denied creditors 
the control provided for by the Act. 
It is assumed that where there is 
creditor control, there is an incentive 
to supervise operations, to keep down 
expenses and to provide as large a 
fund as possible for distribution. In 
the limited period during which, in 
the Southern District of New York, 
a trust company acted as official 
trustee, bankruptcy administration 
was so unsatisfactory that the Su- 
preme Court of the United States 
felt impelled to enact General Order 


The Langer Bills 


14 prohibiting the appointment of 
official trustees. One weakness of an 
administration by official trustees was 
found to be that the interest of the 
official trustee in one case would con- 
flict with the interest of the same 
trustee in another case. Such a con- 
flict conceivably might arise under 
operations under the Langer Bills. 
United States Attorneys might find 
themselves in embarrassing situations 
by reason of the conflicting demands 
of interested parties in different es- 
tates, and in almost every case the 
claim of the chief client of the 
United States Attorneys, i. e., the 
United States Government, is ad- 
verse to the interests of general credi- 
tors and investors. 

It will not do, however, to dis- 
miss lightly the complaints to 
which Senator Langer refers. If in 
certain districts evils in bankruptcy 
administration exist or should they 
appear in the future, the machinery 
should exist for their speedy elimina- 
tion. It may well be that by statutory 
enactment or by General Order of 
the Supreme Court, trustees whose 
estates are not closed within a speci- 
fied period should be required to 
report in writing in detail the rea- 
sons for the delay, that copies of 
such reports should go to the Ad- 
ministrative Office, and that appro- 
priate measures should be provided 
if the reasons be deemed inadequate. 
Moreover, in districts where in the 
opinion of the Administrative Office 
fees and costs of administration seem 
unduly high, the Administrative Of- 
fice might be required to report the 
facts to the Judicial Conference, and 
those responsible required to explain. 
It may well be that these suggested 

(Continued on page 434) 


2. In view of the fact that the Langer Bills 
place an unusual emphasis upon the rights of in- 
vestors, and refer throughout to the ‘‘Judge’’ 
rather than to the ‘‘Court'’, which latter term would 
include the Referee as well as the Judge, it is 
obvious that Senator Langer must have had in mind 
reorganization cases rather than straight bank- 
ruptcies. But his bill is all-inclusive. The aggregate 
number of corporate reorganization cases filed in 
the fiscal year 1952-1953 was eighty-six. 

3. Creditor contrel under the Bankruptcy Act 
is to some extent a limited one. Under Section 2a 
17), 11 U.S.C.A. Section 11a{17) and under Section 
44, 11 U.S.C.A. Section 72, bankruptcy courts under 
certain circumstances have a measure of control 
over the appointment of trustees 
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State Delegates Nominate New Officers, 


Members of Board of Governors 





Gledser Studio 


LOYD WRIGHT 





® Loyd Wright, of Los Angeles, was 
nominated by the State Delegates to 
lead the American Bar Association 
for the year 1954-1955. Since nomi- 
nation is generally considered tanta- 
mount to election, Mr. Wright will 
take office at the close of the Annual 
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Meeting as the Association’s seventy- 
eighth President. 

The State Delegates made the 
nomination March 9, during the re- 
cent Midyear Meeting in Atlanta. 
At the same time, they nominated 
John D. Randall, of Cedar Rapids, 


Iowa, for the office of Chairman of 
the House of Delegates, and renomi- 
nated Joseph D. Stecher, of Toledo, 
Ohio, and Harold H. Bredell, of 
Indianapolis, Indiana, for the offices 
of Secretary and Treasurer respec- 
tively. 

To fill posts on the Board of Gov- 
ernors for three-year terms beginning 
at the adjournment of the Chicago 
meeting, they nominated Elwood H. 
Hettrick, of Boston (First Circuit), 
Osmer C. Fitts, of Brattleboro, Ver- 
mont (Second Circuit), Blakey Helm, 
of Louisville, Kentucky (Sixth Cir- 
cuit), and Thomas M. Burgess, of 
Colorado Springs, Colorado (Tenth 
Circuit). 


Mr. Wright 

Mr. Wright is a native Californian, 
born in San Jacinto on December 
24, 1892. He attended public schools 
in Hemet being graduated from 
Hemet Union High School in 1910. 
He received his LL.B. from the Uni 
versity of Southern California in 
1915. He is a member of the South: 
ern California Chapter of the Order 
of the Coif and of Phi Delta Phi. 

He has maintained his own offices 
since he was admitted to the Bar in 
June, 1915. 

He served overseas as a first lieu- 
tenant with the 8th Infantry, 8th 
Division, during World War I. 

From 1921 to 1926, he was a lec- 
turer of law at the University of 
Southern California on the subject 
of corporate practice. He has en- 
gaged in general civil practice since 
admission. He is a director of severa! 
corporations and business concerns, 





nelu 
ytate 
out! 
Gold 
he R 
M1 
in tk 
In th 
he se 
Vice 
ident 
of C 
the I] 
1941 
He 
of tl 
since 
of D 
\ssoc 
and © 
tion’s 
1949. 
Hous 
Asser 
Mr 
the A 
of th 
tion. 
Vice 
missic 
siona 
Mr 
four 
daugl 
ciatec 
law. 


Mr. R 
John 








1an of 
-*nomi- 
‘oledo, 
ell, of 
offices 
respec- 


f Gov- 
inning 
hicago 
vod H. 
ircuit), 
o, Ver- 
Helm, 
th Cir- 
ess, of 
‘Tenth 


ornian, 
cember 
schools 

from 
1 1910. 
1e Uni- 
nia in 
South- 
- Order 
ta Phi. 
1 offices 
Bar in 


st lieu- 
ry, 8th 
s. 

s a lec 
‘sity of 
subject 
las en- 
e since 
several 


ymncermns, 








World 
tates Spring and Bumper Co., the 
southern Pipe and Casing Co., Cohn- 
Goldwater Manufacturing Co., and 
he Reserve Oil and Gas Co. 

Mr. Wright has been very active 
in the work of the organized Bar. 
In the Los Angeles Bar Association, 
he served as Secretary (1928-1936) , 
Vice President (1936-1937) and Pres- 
ident (1937-1938). In the State Bar 
of California, he was a member of 
the Board of Governors from 1938- 
1941 and President, 1940-1941. 

He has been a sustaining member 
of the American Bar Association 
since 1942, a member of the Board 
of Directors of the American Bar 
Association Endowment since 1937 
and was a member of the Associa- 
tion’s Board of Governors from 1946- 
1949. He has been a member of the 
House of Delegates since 1940 and an 


ncluding ‘Trans Airlines, 


Assembly Delegate since 1949. 

Mr. Wright is also a director of 
the American Judicature Society and 
of the National Legal Aid Associa- 
tion. He was recently appointed by 
Vice President Nixon to the Com- 
mission on Judicial and Congres- 
sional Salaries. 

Mr. Wright is married and has 
four children, two sons and two 
daughters. His two sons are asso- 
ciated with him in the practice of 
law. 


Mr. Randall 
John D. Randall, the nominee for 





H. Bryon Nicholson 


THOMAS M. BURGESS 


Chairman of the House of Delegates, 
has been active in organized bar af- 
fairs for many years, both nationally 
and in his home state of Iowa. He 
has been the State Delegate for Iowa, 
in the House of Delegates, since 
1948. President of 
the Linn County Bar Association, 


He is a former 
and has been active in the affairs of 
the Iowa State Bar Association. He 
is a former Chairman of the Ameri- 
can Bar Association’s Committee on 
Unauthorized Practice of the Law. 

Among other bar activities he has 
served as a member of the National 
Conference of Realtors and Lawyers, 
the National Conference of Law- 
yers and Representatives of the 
American Bankers Association, and 
the National Conference of Lawyers 
and Life Underwriters. He also is 
Co-Chairman of the Joint Confer- 
ence on Professional Responsibility 
formed in 1952 by the American Bar 
Association and the Association of 
American Law Schools. 


Mr. Hettrick 
Elwood H. Hettrick, the nominee 
for membership on the Board of 
Governors from the First Circuit, 
has been Dean of Boston University 
Law School since 1942. 

A native of Florida, Dean Het- 
trick is a graduate of Wesleyan Uni- 
versity (Middletown, Connecticut), 


where he received his A.B. in 1932, 
and of Boston University, which 
awarded him an LL.B. in 1938. 
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He is a member of the American 
Bar Association, the Boston Bar As- 
sociation, the Norfolk County Bar 
Association, the Massachusetts Bar 
Association and the American Judi- 
cature Society. 


Mr. Fitts 


Osmer C. Fitts, nominated to the 
Board of Governors for the Second 
Circuit, was born in Brattleboro, 
Vermont, on October 21, 1905. Edu- 
cated in the public schools in Brattle- 
boro and in Worcester Academy, he 
graduated from Dartmouth College 
(B.S.) in 1926, and from the Law 
School of Harvard University 
(LL.B.) in 1929. He was admitted to 
the Bar of Vermont and the Bar of 
Massachusetts in 1929. 

A member of the Judge Advocate 
General's Department of the Army 
of the United States from 1942 to 
1946, he was attached to the office of 
the Trial Attorneys before the War 
Department Board of Contract Ap- 
peals and was with the Claims Serv- 
ice in the European Theater. 

A member of the American Bar 
Association since 1931, he was State 
Chairman for the Junior Bar Con- 
ference in 1938, from 1938 to 1940 
a member of the Bill of Rights Com- 
mittee, Interim State Delegate in 
1938 and, since 1940, continuously a 
member of the House of Delegates, 
from 1940 to 1946 from the Vermont 
Bar Association and as State Dele- 
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gate from 1946 to the present. 

He was President of the Vermont 
Bar Association 1948-1949, and is a 
member of the Windham County 
Bar Association. 

Mr. Fitts is a Director of the Judge 
Advocates Association, a Director 
and member of the Advisory Coun- 
cil of the New England Law Insti- 
tute, Inc., and a member of the 
Board of Regents of the American 
College of Trial Lawyers. He is also 
a Director of the American Judica- 
ture Society. 


Mr. Helm 


Blakey Helm, of Louisville, Ken- 
tucky, nominated as the new mem- 
ber of the Board of Governors from 
the Sixth Circuit, was born at Au- 
burn, Kentucky on October 18, 1889. 
He received his education at Auburn 
Seminary, Cumberland University, 
Princeton (A.B. 1910), and the Uni- 
versity of Michigan (J.D., 1914). 

Admitted to the Kentucky Bar in 
1913, he has practiced at Louisville 
for forty years. 

He is a member of the Louisville 
Bar Association, the Kentucky State 
Bar Association (Vice President 
1921-1922), and served as a Kentucky 
Commissioner in the National Con- 
ference of Commissioners on Uni- 
form State Laws. He was Kentucky's 
State Delegate in the House of Dele- 
gates from 1941-1943 and 1950-1953. 

He served in World War I, first 


Announcement of 1954 

Award of Merit Competition 
® The 1954 Awards of Merit will be made to the state 
and local bar associations reporting the most outstand- 
ing activities, other than administrative or routine, 
initiated or reaching full development since September 


1, 1953. 


as a sergeant and later as a lieu 


tenant in the 164th Infantry. In 
World War II, he served in the Air 
Corps, rising to the rank of lieuten 
ant colonel. 


Mr. Burgess 


The new member of the Board of 
Governors for the Tenth Circuit, 
will be Thomas M. Burgess, of Colo 
rado Springs, Colorado. 

Mr. Burgess, a native of Colorado, 
was born June 29, 1903. He attended 
the University of Colorado (A.B. 
1925; LL.B. 1927). 

Admitted to the Bar in 1927, he 
practiced in Denver from 1927 to 
1936 when he moved to Colorado 
Springs. 

He served as Vice President of the 
El Paso County Bar Association 
(1944-1945), President (1945-1946). 
From 1946 to 1954, he was a mem- 
ber of the Board of Governors of 
the Colorado Bar Association, and 
was President of that Association in 
1947-1948. He is a trustee of the 
Colorado Bar Foundation. 

In the American Bar Association, 
he has been a member of the House 
of Delegates since 1948. 

He is also a member of the Ame1 
ican Judicature Society, the Law 
Club of Denver, the El Paso Club 
of Colorado (President, 
1954-1955), the Colorado Springs 
Chamber of Commerce, and the 
American Mining Congress. 


Springs 


July 15, 1954, is the fimal date for filing entries. 
Application forms may be secured at the Headquarters 
of the American Bar Association, 1140 North Dear- 
born Street, Chicago 10, Illinois. 
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The Supremacy of the Judiciary: 


A Study of Preconstitutional History 


by R. Carter Pittman + of the Georgia Bar (Dalton) 


® Professor William W. Crosskey's recent two-volume study entitled Politics and the 


Constitution was reviewed in the April issue of the Journal. Mr. Pittman’s article, sets 


forth further comment on Professor Crosskey’s work, particularly with respect to Mr. 


Crosskey's views on judicial supremacy. 





® We have become so accustomed 
to accepting the federal judiciary as 
the final arbiter on all great is- 
sues arising under the Constitution, 
which sets up this department as a 
co-ordinate and independent branch 
of the Government, that it comes as 
a distinct shock at this late date to 
encounter the view that this concept 
has been all wrong from the begin- 
ning and has been embalmed in one 
hundred fifty years of erroneous Su- 
preme Court decisions. 

This view, among numerous oth- 
ers equally startling, is asserted by 
Professor William W. Crosskey in a 
recent work on the Constitution.! 

He says (page 938): 

Ihe accepted theory, which is sup- 
posed to justify the Court’s behavior 
in this field, is that the Court was 
created to be the supreme and peculiar 
guardian of the Constitution; and that, 
among its other duties in that behalf, 
it was intended to be the special pro- 
tector of the people, against their leg- 
islatures, state and national; and, still 
more important, the special protector 
of the separate states, as against Con 
gress. This view of the Court's in- 
tended place in our constitutional 
system is easily shown to be imaginary. 


The Professor attempts? to prove 


that judicial supremacy is an un- 
founded usurpation insofar as con- 
gressional powers may be concerned. 
He discusses nine preconstitutional 
state cases upholding judicial su- 
premacy and concludes that they are 
not respectable precedents for judi- 
cial supremacy. After his blast at the 
nine precedents, compressed into the 
nine years between 1778 and 1787, 
he then evaluates American judicial 


history as follows: 


Such, then, are the pre-constitu 
tional state precedents for judicial re- 
view. In large part imaginary, they 
are, as a whole, unimpressive as a 
basis upon which to infer that the 
right of judicial review was considered 
generally, in the states of America, to 
be a normal and usual incident of 
“Judicial Power” when the Constitu- 
tion of the United States was put to- 
gether. Instead, they show that the 
1. Politics and the Constitution in the History of 

the United States. Chicago: The University of Chi 
cago Press, 1953, two volumes, 1410 pages. In 
his preface he says that the funds for his research 
wete ‘supplied by the then Chancellor of the 
University of Chicago, Robert M. Hutchins, from 
moneys in his charge for the promotion of re 
search. Somewhat earlier, | also had some funds 
from Wilber G. Katz, then Dean of the Law 
School of the University, which he made available 


from moneys similarly at his disposal He claims 
y 

to have engaged “in 15 years of unremitting re 

search 


right, everywhere it had been claimed, 
was a disputed right; it had been 
claimed in only a few of the states; 
and it was nowhere firmly established. 


\t the end of Chapter 28 he says: 


So, taking into account all the several 
kinds of evidence thus far examined, 
the situation seems very clear; judicial 
review was not meant to be provided 
generally in the Constitution, as to 
acts of Congress, though it was meant 
to be provided generally as to the 
acts of the states, and a limited right 
likewise was intended to be given to 
the Court, even as against Congress, 
to preserve its own judiciary preroga- 
tive intact. 


At the end of his Chapter 29 he 


Says: 


. . aS suggested at various earlier 
points, the men who framed our gov- 
ernment considered that, by making 
the Court the nation’s judicial head, 
they were putting it into a strategic 
position where it could constantly be 
on the alert to defend all those rights 
of the nation, against the states, which 
they so carefully provided in the Con- 
stitution. 


Professor Crosskey’s most distinct 


2. Chapters 27, 28 and 29. Professor Crosskey 
says (page 942) ‘If the men of the Convention 
believed that, by so constituting and limiting the 
authority of Congress, they were also providing 
for judicial review of that body's acts, it must 
have been becouse this right of judicial review 
was then already established in American opinion 





and practice, as a normal ond usual incident of 
judicial Power’ under written constitutions where 
in the legislative authority was limited."’ There 
the Professor should have planted a flag. Thot 
was about his nearest approach to the kingdom 
of truth in his quixotic pilgrimage of fifteen years. 
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contribution to the literature of the 
Constitution is the concentration of 
our preconstitutional judicial _his- 
tory into nine years.’ Many others of 
late years have unnecessarily bur- 
dened themselves with two extra 
years so as to embrace July 4, 1776. 

Just as we were about to become 
reconciled to writings by modern 
“experts” that teach us to ignore 156 
years of American history, we must 
now add two years to the void so 
as to make it 158. Of course, the 
more we add to the hiatus the less 
we revere our constitutions, our in- 
stitutions, our traditions and our 
heritage of liberty under law. Need- 
less to say, had Professor Crosskey 
peeped behind the synthetic and 
self-drawn curtain that concealed 
from him our judicial history back 
of 1778, a faint trace of manly shame 
might well have induced him to use 
that part of his manuscript to kindle 
a flame for most of that which re- 
mained. 

One of the characters Professor 
Crosskey would have been shocked 
to meet behind the curtain is Chief 
Justice Lewis Morris of New York, 
father of Chief Justice Robert Hunt- 
er Morris, who lost his good be- 
havior tenure in New Jersey in 1762 
when Governor Hardy fell at the 
stroke of a ministerial pen for grant- 
ing such tenure, and of Lewis Mor- 
ris II, who engaged Andrew Hamil- 
ton to defend John Peter Zenger, 
“the poor printer”. More important, 
he was the grandfather of Lewis 
Morris III, a signer of the Declara- 
tion of Independence, and of Gou- 
verneur Morris, the principal author 
of the judiciary provisions of the 
Constitution. Apparently Professor 
Crosskey never heard of the case of 
Cosby v. Van Dam (New York, 
1733) in which Chief Justice Morris 
upheld judicial supremacy and used 
a colonial constitution to “rub out” 
a “Court of Exchequer with an equi- 
ty side”, created by the proclama- 
tion of Governor Cosby. 

Since Gouverneur Morris was the 
legitimate “father” of the judiciary 
provisions of our Constitution, Chief 
Justice Morris may be justly de- 
scribed as the “great-grandfather” of 
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those provisions. After his removal 
from office by Governor Cosby, as a 
result of his decision, it was he who 
wrote the “libel” published by Zeng- 
er that precipitated the famous 
Peter Zenger case. It was the Van 
Dam case that ended “courts of ex- 
chequer with an equity side” forever 
in New York and through the agen- 
cy of Andrew Hamilton, Zenger’s 
lawyer, ended courts of chancery for- 
ever in Pennsylvania.* 

The “constitution” supported by 
the decision of Chief Justice Morris 
against the assaults of executive 
power was the charter of the Colony 
of New York. The colonists univer- 
sally maintained that their charters 
were their constitutions and that the 
rights, liberties and freedoms granted 
or confirmed by their charters could 
not be diminished, alienated or vio- 
lated by kings, Parliament, governors 
or assemblies. Without substantial 
exception all of the colonial charters 
guaranteed to those who left the Old 
World to people America the “rights 
of Englishmen”. The colonists were 
never able to understand the spe- 
cious distinctions between the “rights 
of Englishmen” living in Yorkshire, 
and the “rights of Englishmen” liv- 
ing in Boston. However, “liberal” 
ministers of executive power were 
never at a loss to find reasons for 
making a mockery of the “fiction” 
that kings might not recapture that 
which they had solemnly granted in 
compacts. “Divine right” brooked 
no impediments. 

Native Englishmen were shielded 
from the “divine right” or preroga- 
tive of kings by the Magna Charta, 
the Petition of Right, the Habeas 
Corpus Act, the Bill of Rights and 
the Act of Settlement, but English 
kings were advised that the royal 
prerogative to govern English sub- 
jects in territories or colonies by 
proclamation, commissions and in- 


structions was not fenced in, even 
by charters solemnly granted. That 
theory of government, was perverted 
in large part from Roman law, his 
tory and practice applicable to “con 
quered” provinces and an_ alien 
people. The colonists asserted, in 
terms so clear a fool could under 
stand, that they were not 
quered”, and if America was a “con 
quered” country, they were the de 
scendants of the conquerors—not the 
conquered. But no position could be 
made clear enough to arrest the 
march of power and prerogative. Ef- 
forts of colonial assemblies to re 
enact the Magna Charta, the prin- 
ciples of the Petition and Bill of 
Rights, the Habeas Corpus Act and 
the Act of Settlement were always 
disallowed by the king as “trenching 
upon prerogative”’.® 

One need only examine at random 
any one of the many colonial pro- 
tests or remonstrances preceding the 
American Revolution to discover 
that the colonists were merely insist- 
ing upon their constitutional “rights 
of Englishmen”’—no more and no 
less. 

The Stamp Act, passed by Parlia- 
ment on March 22, 1765 (5 Geo. III, 
c. 12), deprived the American colo 
nists of the immemorial and inalien 
able “rights of Englishmen”, in that 
it imposed taxes upon the colonists 
without their consent or the consent 
of their elected representatives. Infe- 
rior court judges in many of the 
colonies held courts without stamped 
papers in the teeth of that Act. To 
do so they had to hold it to be “un 
constitutional”. We quote from one 
of many. It was a declaratory judg- 
ment of the County Court of North- 
hampton County, Virginia, decided 
on February 11, 1766:* 

... the court unanimously declared it 

to be their opinion that the said Act 


did not bind, affect or concern the in 
habitants of this colony, inasmuch as 


“con 





3. He suggests in a single sentence in a thirty- 
seven page chapter that there was also ‘‘some 
evidence’ in the colonial period not, however, 

of much importance’ (page 943). 

4. See Morris's fifteen-page opinion as pub- 
lished by Peter Zenger in Smith Street 1733. 
N.Y.P.L.; See also 6 Doc. Relating to Colonial 
History, N.Y. 4, et seq; Rutherford, John Peter 
Zenger (1941) 197; 1 Documentary History of New 
York, 754; Pownall, Administration of the Colonies 


75; Courts of Chancery in Province of Pennsylva 
nia, 1720-1735 (1941) 13; 4 Colonial Records o 
Pennsylvania, page 36, ef seq. 

5. 3 Documents Relative to the Colonial History 
of New York, 357; Russell, Review of Colonia 
Legislation, 140; Pittman, ‘‘Emancipated Judiciary 
in America’’ and citations, 37 A.B.A.J. 485, et seq. 
585, ef seq. 

6. Virginia Gazette (P. & D.) March 21, 1766. 
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they conceive the same to be uncon- 
stitutional, and the said several officers 
may proceed to the execution of their 
offices without incurring any penalties 
by means thereof; which opinion the 
court doth order to be recorded. 

The infamous Townshend Act, 
passed by Parliament in the seventh 
year of the reign of George III, au- 
thorized and commanded the issu- 
ance of writs of assistance by colonial 
courts, differing in form and sub- 
stance from the general warrants 
that courts of exchequer were au- 
thorized to issue in England.? In 
England, for example, such warrants 
were limited to daylight hours. Those 
fashioned for the colonies under the 
Townshend Act authorized breaking 
and entering and searches and seiz- 
ures in the night-time. Thus the 
colonists were in that particular, 
among others, subjected to an odious 
distinction and divested of one of 
their constitutional “rights of Eng- 
lishmen”’. 

As writs of assistance were to be 
granted by colonial supreme court 
judges on the ex parte application of 
his majesty’s attorneys general in the 
colonies, questions of constitutional- 
ity arose at the very threshold. 

An odious distinction had been 
made between English judges and 
American colonial judges whereby 
the former were independent and the 
latter were on lead-strings from the 
king. By the free exercise of the 
king’s power to disallow colonial 
assembly acts granting good behavior 
tenure to colonial judges, the colo- 
nists were deprived of the benefit of 
the Act of Settlement of 1701. It was 
thought therefore by the ministry 
that the latter would issue any writ 
commanded by Parliament. The 
courage and virtue of American 
judges was grossly underestimated. 


George III Sought To Destroy 
Independence of Judiciary 


In the appendix to Quincy's Re- 
ports is an article by Horace Gray, 
ir., (later Justice Gray of the Su- 
preme Court of the United States) 
in which he discussed some of the 
decisions of the supreme courts of 
the American colonies that held 
rits of assistance to be unconstitu- 


tional. Gray tells how judicial in- 
dependence and judicial supremacy 
were sought to be destroyed by 
George III and the minions of his 
power, by converting the courageous 
judges of the colonies into mere tools 
of ministerial power. 

At page 540, he said: 

The remedy adopted by the colonies 

was to throw off the yoke of Parlia- 

ment; to confer on the judiciary the 
power to declare unconstitutional stat- 
utes void; to declare general warrants 
unconstitutional in express terms, and 
thus to put an end here to general 

Writs of Assistance. 

The Era of the American Revolu 
tion (N.Y. 1939), carries a thirty- 
five-page thesis by O. M. Dickerson, 
entitled Writs of Assistance as a 
Cause of the Revolution,® in which 
he discusses numerous cases decided 
in the colonies between 1768 and 
1774 in which our supreme courts 
held the Act of the 7 George Ill 
c. 46, directing the supreme courts 
of America to grant writs of assist- 
ance, to be unconstitutional. It is 
there revealed that, of the thirteen 
original colonies, only Massachusetts 
and New Hampshire furnished the 
judicial tools for breaking into the 
cottages and castles of our forefa- 
thers in the night-time. 

James Otis has the rare distinction 
of being about the only American 
colonial lawyer ever to lose a writs 
of assistance case before 1773. Con- 
necticut, Rhode Island, New York, 
Pennsylvania, Maryland, Georgia, 
South Carolina and Virginia sw- 
preme courts refused, repeatedly, to 
grant writs of assistance because such 
writs were unconstitutional. The an- 
cient American principle of judicial 
supremacy extended beyond the orig- 
inal thirteen colonies into East Flor- 
ida. There Judge William Drayton 
(not William Henry Drayton men- 
tioned below) held such writs to be 
unconstitutional and hence joined 
the host of courageous American co- 
lonial judges who were reduced to 
private station. 

Had Professor Crosskey devoted 
some small portion of his fifteen 
years of research to a study of our 
judicial records during the six years 
between 1768 and 1774, he would 
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R. Carter Pittman is a member of 


the Board of Bar Examiners of the State 
of Georgia, the Georgia and American 
Bar Associations, the American Judicature 
Society and the National Federation of 
Insurance Counsel. For many years he 
has employed spare time and funds col- 
lecting originals and copies of letters, 
manuscripts and holographs by or rela- 
tive to George Mason of Gunston Hall 
(1725-1792), for the purpose of writing a 
definitive biography of Mason. 





have found numerous “pre-constitu- 
tional precedents” for colonial su- 
preme courts that justified their 
name and existence by holding an 
act of Parliament to be unconstitu- 
tional. Those cases are not lost to 
the literature of the Constitution. 
They are only lost to those who hold 
a penny before the eye and obscure 
the sun. 

After George III removed Judge 
Rawlins Lowndes from the Supreme 
Court of South Carolina in 1772, for 
holding writs of assistance to be un- 
constitutional, William Henry Dray- 
ton, one of his associates, in deep re- 
sentment, made a blistering attack 
on George III in “The American 
Claim of Rights”, in 1774, for dis- 
placing judicial towers and replac- 
ing them with judicial tools “who 
depended upon the smiles of the 
crown for their daily bread”. That 


7. There were no ‘‘courts of exchequer’ in 
America. Our forefathers did not so soon forget 
the Van Dam case. 

8. Pittman, ‘‘Emancipated Judiciary’’, supra. 

9. Page 40, ef seq. 
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twenty-nine-page document 
well have deserved examination.!@ 


The records of many of the Amet 


might 


ican colonial cases must yet lie un- 
der the dust of two centuries in 
basements and attics in America, un- 
touched by hands of subsidized “‘ex- 
perts” who sometimes try so hard to 
make us forget all that is honorable 
in our history in order to induce us 
to reverse the process of historical 
evolution. 

The records of the Board of Cus- 
tom Commissioners of England have 
been transcribed and are to be found 
in the Library of Congress designated 
“Treasury I”. Bundles 491 through 
501 are a veritable mine of materials 
for any man willing to search for 
and follow truth wherever it may 
lead. In a few hours of fumbling 
midst “Bundles”, one may 
readily learn what Patrick Henry 
meant, in the Virginia Ratifying 
Convention of 1788, while speaking 
against the “paper on the table”, be- 


those 


cause it didn’t make federal judges 
independent enough, when he said:"! 
I take it as the highest encomium on 
this country, that the Acts of the legis- 
lature, if unconstitutional, are liable 
to be opposed by the judiciary. 
When one examines the “precon- 
stitutional” constitutions that were 
framed in the American states be- 
tween the time of South Carolina's 
March, 1776, and 
that of New Hampshire in 1784, one 
finds that ten of those constitutions 


Constitution in 


took judges off the executive team 
and put them behind the plate as 
impartial umpires to call the strikes 
as they saw them in governments of 
law. Only Georgia put them on the 
legislative team as they were in 
Rhode Island and Connecticut un- 
der their colonial charters. 
Georgia’s judicial mouse soon la- 
bored to bring forth a mountain 
whose lofty peak still stands forth 
in her Constitution as one of his- 
tory’s finest monuments to a revul- 
sion against the very thing Professor 
Crosskey now advocates:!? 
Legislative acts in violation of this 
Constitition, or the Constitution of 
the United States, are void, and the 
judiciary shall so declare them. 
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In “pre-constitutional” 1785, 
Gouverneur Morris commented that 
without judicial supremacy “the 
time employed in framing a bill of 
rights and form of government was 
merely thrown away”.!* That which 
springs from the hearthstones of our 
fathers may also spring from our 
hearts. 

The distinctly American principle 
of judicial supremacy, which enables 
judicial power to stop arbitrary gov- 
ernmental power in its tracks, was 
so well settled and so well cherished 
the 


that the embodiment of that prin 


before American Revolution 
ciple in our revolutionary consti- 
tutions of government came as a 
matter of course. A few insignificant 
delegates opposed judicial suprem- 
acy in Philadelphia, but not one de- 
nied its existence. 

On June 8, 1789, James Madison, 
on the floor of Congress, and with 
respect to the Bill of 
Rights, said: 


proposed 


If they are incorporated into the con- 
stitution, independent tribunals of 
justice will consider themselves in a 
peculiar manner the guardians of 
those rights; they will be an impene- 
trable bulwark against every assump- 
tion of power in the executive or leg- 
islative; they will be naturally led to 
resist every encroachment upon rights 
expressly stipulated for in the Con- 
stitution by the Declaration of Rights. 


Remembering that, we were in- 
duced to examine Professor Cross- 
key’s commentary on our Bill of 
Rights which, among other things, 
the emancipated judiciary was cre- 
ated to protect. We were not sur- 
prised to find'® that he seeks to dem- 
onstrate how ridiculous it was that 
the Constitution should have been 
burdened with the first nine amend- 
ments, but not the tenth which he 
astutely reverses in meaning. He 
points out clearly, to himself alone, 
that there was no need of a Bill of 
Rights; that the Constitution had 
no defects and that the Bill of Rights 

was a consequence, rather, of the 
immoderate and highly mendacious 
opposition to the proposed new gov- 
ernment, which had been offered by 
the state-politician class, during the 
ratification campaign. The motive of 
the state politicians, it is well to re- 


member, was their own selfish interest 
in the existing system. ... 


Indeed, “it is well to remembe1 
many of Professor Crosskey’s words 
and phrases! 

With great vehemence he pours it 
on the “state-politician class’” who 
sponsored a Bill of Rights that was 
rather than beneficial, in 
effect”.16 Human liberty, he says, 
needed no Bill of Rights. All it 
needed was “cultural support’. He 


says: 17 


“vicious, 


The allaying of the fears of this ig- 
norant and credulous group, as to the 
safety of liberty, was the only real 
purpose the first nine amendments 
had. The state-politician group was 
recognized to be beyond all possibility 
of satisfaction. 


Who were some of those that be- 
longed to the “state-politician class”? 
Who furnished the “highly menda- 
cious Opposition” to the proposed 
new government that had sanctioned 


human slavery and omitted the 
rights of men? 

George Mason— 

Champion of Liberty 

The acknowledged “opposition” 
leader and father of our Bill of 


Rights was George Mason, of Vir- 
ginia—history’s grand champion of 
the liberty and dignity of men. He 
was the original draftsman of the 
proposed amendments from which 
eight of “the first nine amendments” 
were copied with a great degree of 


faithfulness to details. He went to 


Williamsburg in May, 1776, with a 
Declaration of Rights for Virginia 
in his pocket that has revolutionized 
a world. Franklin, Adams and Jefter- 
son saw it in manuscript in the pos 
session of Richard Henry Lee and 


10. Gibbes, Documentary History of the American 
Revolution, Volume 1, pages 11-39. For that attack 
Drayton himself was removed from his judgeship 
Ibid, pages 39-82. 

NOTE: Drayton got ‘‘even’’ in his charge to 
grand jury at Charleston in April, 1776. Much of 
it was used by Jefferson in writing the Declaratio 
of Independence. Ibid. 273-292; Manuscripts, Vo 
ume 6, Page 46. 

11. Elliott Debates, Volume 3, page 325 

12. Article 1, §IV, Paragraph 11, Georgia Cor 
stitution 1945. 

13. Sparks, Life of Gouverneur Morris, page 438 

14. Charles Warren, Congress, the Constitutic 
and the Supreme Court, page 15] 

15. Volume 1, page 676 

16. Ibid. 677. 

17. Ibid. 678 
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later in newspapers. They embodied 
the first three paragraphs of it into 
the Preamble to the Declaration of 
Independence. Franklin and Adams 
copied practically all of it into theit 
Declaration of Rights for Pennsyl- 
vania (1776) and Massachusetts 

1780) . 

He was in the Constitutional Con- 
vention in Philadelphia every how 
of every day, fighting for the rights 
of men over power. At the end he 
refused to sign a paper that had no 
Bill of Rights and that sanctioned 
human slavery. The first six words 
of his “objections’’ were heard on 
every frontier and in every hovel of 
America: “There ts no declaration 
of rights’! He carried his deathless 
struggle for a Bill of Rights to the 
people and to the floor of the Rich- 
mond Ratifying Convention and 
wrote the proposed amendments 
adopted there. Thereafter he retired 
to his home at Gunston Hall, broken 
in health and in spirit. 

Gout and gallstones had forced 
upon him a cloistered life from early 
manhood. He hated. public office. 
During the Revolution he refused 
to go to the Continental Congress, 
though publicly implored to do so 
by a Virginia governor whose cheeks 
were wet with tears. Except to ful- 
fill an urgent public duty and to 
render some great public service, as 
a trust, he could never be dragged 
from his home and his motherless 


children. When appointed and com 
missioned as United States Senator 
from Virginia in the new govern 
ment, he returned the commission 
with courteous thanks. He _ lived 
barely long enough to see his Bill of 
Rights adopted. Then came death 
and oblivion. 

When George Mason’s will, drawn 
in 1773, was probated after his death 
in 1792, the newspapers all ove 
America carried a provision of that 
will which mirrored the man: 

I recommend it to my sons from my 
own experience in life, to prefer the 
happiness of independence and a 
private station to the troubles and 
vexation of publick business, but if 
either their own inclinations or the 
necessity of the times should engage 
them in public affairs, I charge them 
on a father’s blessing never to let the 
motives of private interest or ambi- 
tion induce them to betray, nor the 
terrors of poverty and disgrace, or the 
fear of danger or of death, deter them 
from asserting the liberty of their 
country and endeavoring to transmit 
to their posterity those sacred rights 
to which themselves were born. 


Such was the man, zealous to have 
independent courts protect the de- 
clared basic liberties of the people, 
whom Professor Crosskey describes 
as “highly mendacious”’, who be- 
longed to the “state-politican class”, 
and whose “constant repetition” of 
“unfounded charges’ forced upon 
our forefathers a useless and danger- 
ous Bill of Rights in order to allay 


Salary Commission Recommends Substantial Increases 
in Judicial and Congressional Salaries 


* Substantial increases in the com- 
pensation paid to federal justices, 
judges and members of the Congress 
were recommended by the Commis- 
sion on Judicial and Congressional 
Salaries in a report submitted on 
January 15, 1954, to President Eisen- 
hower, Chief Justice Warren, Vice 
President Nixon, and Speaker of the 
House Martin. 

The Commission was established 
pursuant to Public Law 220, 83d 
Congress, approved August 7, 1953. 
It was directed by Congress “to de- 


termine the appropriate rates of 


salaries for justices and judges of 
Courts of the United States and for 
the Vice President, the Speaker of the 
House of Representatives, and Mem- 
bers of Congress in order to provide 
fair and reasonable compensation 
to such officials’. It further was di- 
rected to report its findings on or 
before January 15, 1954, to the Pres- 
ident, the Chief Justice, President of 
the Senate and Speaker of the House 
of Representatives. 

rhe report indicates that a few 
commissioners believed that the 


compensation paid to these officials 


The Supremacy of the Judiciary 


the fears of an “ignorant and cred- 
ulous group as to the safety of lib- 
erty’! 

That which Professor Crosskey 
said about George Mason is just 
about as accurate as most everything 
else he said in his juvenile work 
which he so boasttully describes as 
‘a bombshell to traditional histori- 
ans” that “remakes history”.'§ 

Professor Crosskey’s theory that 
limitless legislative powers, unre- 
strained by emancipated courts, can 
be reconciled with liberty and digni- 
ty in men has been tried and found 
wanting a thousand times. The sea 
of history is strewn with flotsam and 
jetsam from the derelicts that have 
crashed on that rock. The gold at 
the end of Professor Crosskey’s rain- 
bow ts in the mines of Siberia! 

When judicial supremacy is de- 
stroyed, liberty will be at an end in 
America today as it was in 1774. 
hat principle of government is 
(America’s cardinal contribution to 
the science of government. It dis- 
tinguishes the American Constitu- 
tion from the Russian Constitution. 
Judicial supremacy accounts for the 
fact that ours is the oldest written 
constitution in the world today. 
Chose constitutions in the history of 
the world that did not insure judi- 
cial supremacy and independence 
have had an average life expectancy 
about equal to that of a dog. 


18. See the publisher's flaps 


should be $2500 higher and a 
few thought it should be $2500 
lower than the $27,500 per annum 
recommended. 

The American Bar Association, 
through Morris B. Mitchell, of Min- 
neapolis, Minnesota, Chairman of 
the Committee on Judicial Selection, 
Tenure, and Compensation, worked 
closely with the Commission through- 
out its consideration of this impor- 
tant subject. Mr. Mitchell organized 
a team of trial counsel to assist the 


Commission with its public hearings. 
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Presidential Power and Aggression Abroad: 


A Constitutional Dilemma 


by William W. Schwarzer and Robert R. Wood « of the California Bar (San Francisco) 


® Although the constitutional power to declare war is vested in Congress, congres- 


sional declarations have had surprisingly little to do in the past with committing our 
Armed Forces to actions that look and sound very much like war. The President is 
the Commander in Chief of the Army and Navy, and most of the hostilities we have 
engaged in have actually begun before any formal action of the legislative branch. 





® If Russian troops should suddenly 
invade Norway, the universal ques- 
tion would be: What will America 
do? All members of NATO, includ- 
ing Norway, have received the sol- 
emn pledge of the United States 
that an attack on one would be 
regarded as an attack on all. Each 
member of NATO vowed to assist 
the nation attacked by taking forth- 
with such action as it deemed neces- 
sary, including the use of armed 
force, to restore and maintain the 
security of the North Atlantic area.? 

What action does American gov- 
ernmental machinery permit in such 
an event? Normally the President is 
the one to decide what military meas- 
ures are necessary. Suppose he decides 
that the safety of America depends 
upon immediate military action to 
prevent strategic Norwegian bases 
from falling into Russian hands. 
Suppose he decides that the safety of 
America depends on instant massive 
retaliation. Still, crisis or not, he 
must consider a further problem: 
What does the Constitution author- 
ize the President to do under the cir- 
cumstances? Oddly enough, this vital 
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question of constitutional law is 
fraught with such doubt and dif- 
ficulty that the foremost legal author- 
ities reach opposite conclusions. 
This problem—the constitutional 
power of the President to send troops 
into action abroad—may confront us 
anywhere, anytime in our troubled 
world. It has arisen in the past, as in 
the Boxer Rebellion of 1900, but 
was not seriously debated until after 
President Truman had sent our 
troops to fight the North Koreans. 
The issue of the debate, of course, 
was whether the President should 
have waited to let Congress vote on 
what measures were to be taken 
against the North Koreans, who 
meanwhile were sweeping southward. 
The great constitutional question 
stems from the division of the war 
power by the Founding Fathers be- 
tween Congress and the President. 
The framers of the Constitution, 
with the hated prerogatives of George 
III in mind, did not want the new 
republic’s Chief Executive to possess 
the grave power of choosing between 
war and peace. Congress, instead, 
would “declare” war and the Presi- 


dent was made Commander in Chief 
of the Army and Navy to act as the 
nation’s first general and admiral. 
Thomas Jefferson thought that “we 
have already given . . . one effectual 
check to the dog of war, by trans- 
ferring the power of letting him 
loose . . . from those who are to 
spend to those who are to pay”’.? 
Originally the framers had given 
Congress the power to “make” war. 
But even in 1787, war could come 
too fast for Congress to act to defend 
the nation, and a change was made to 
give Congress the power to “declare” 
war in order to remove any doubts 
that the President could “make” war 
in defense of the nation.’ In the 
twenty-third of The Federalist pa- 
pers, Alexander Hamilton justified 
this change by maintaining that the 
circumstances that endangered the 
safety of nations were infinite and no 
constitutional shackles could wisely 
be imposed on the President’s power 
of defense; that it was impossible 
to foresee the extent and variety of 
means that would be necessary to 
insure adequate defense in the fu- 
ture. Hamilton’s authoritative in- 
terpretation of the Constitution 
demonstrates the great foresight and 





1. The North Atlantic Treaty, Article V, 63 Sto 
pt. 2, page 2244. 

2. Quoted in Warren, The Making of the Co 
stitution (1928), 481 note 1. 

3. 2 Farrand, Records of the Federal Conve 
tion of 1787 (1911), 318. 
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tatesmanship of our Founding Fa- 
hers. 

But the Founding Fathers could 
\ot foresee supersonic aircraft and 
ydrogen bombs which today raise 
he momentous constitutional ques- 
ion: When is American resistance to 
iggression abroad “war” which Con- 
cress must declare and when is it 
defense” which the President may 
undertake? An attack on Hawaii 
clearly permits the President to 
plunge the nation into all-out mo- 
bilization and to commit its Armed 
Forces to action. But what about an 
attack on Canada, or on Cuba, or 
on Indo-China or on Norway? Are 
these, too, the ramparts of our de- 
fense? 

An attack on any of these nations 
would confront the United States 
with a national emergency but the 
degree of its seriousness would vary 
with each case. Who is to decide the 
question of degree, the question 
whether the emergency is serious 
enough to justify presidential action? 
Che United States Supreme Court in 
the Steel Seizure case held that 
the President may not enlarge 
his powers at the expense of Congress 
by simply deciding that a national 
emergency exists.5 When President 
Polk seemed to do just that by dis- 
patching American troops into Mex- 
ico, Abraham Lincoln scoffed:® 

If today he should choose to say he 
thinks it necessary to invade Canada 
to prevent the British from invading 
us, how could you stop him? You may 
say to him, “I see no probability of the 

British invading us,” but he will say 
to you, “Be silent; I see it, if you 
don’t.” 

It may be significant that when 
Lincoln later assumed the awful re- 
sponsibility of defending the nation, 
he thought it necessary to assume 
unprecedented —even dictatorial — 
powers for the first three months 
following the fall of Fort Sumter. 

In deciding what to do in the event 
of an attack on a country such as 
Norway, the President must examine 
with deep insight this nation’s his- 
tory and its principles of govern- 
ment. It is our thesis that these will 
provide constitutional means for tak- 
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ing military action when sudden 
swift aggression makes it imperative. 

A survey of American wars shows, 
surprisingly, that congressional dec- 
larations of war have had little or 
nothing to do with committing this 
nation’s Armed Forces. Only the War 
of 1812 followed congressional de- 
bate culminating in a declaration of 
war. In every other instance Con- 
gress followed presidential leader- 
ship by declaring war or supporting 
undeclared war such as the naval 
war against France in 1798, the 
Barbary wars in 1801 and 1815, the 
Mexican hostilities from 1914 to 
1916, and the Korean war. Although 
a declaration of war has a major legal 
significance in our relations with 
enemy nations and as a basis for 
emergency legislation, it has had lit- 
tle to do with “letting loose the dog 
of war’’.? 

Over a hundred times the Presi- 
dent has sent American forces abroad 
into action too limited to be called 
war.8 In Latin-America, the Philip- 
pines, Japan, China, Russia and 
other countries these forces have 
been used to guard American lives 
and property. At times the President 
has acted similarly to enforce inter- 
national obligations or to protect 
the intangible interests of the United 
States. The occupation of Haiti, the 
assumption of control over the Canal 
Zone, President Monroe’s declaration 
of the Western Hemisphere’s ter- 
ritorial integrity, the destroyers-for- 
bases deal—all were examples of how 
Presidents have unilaterally com- 
mitted American military ferce in 
the interest of national security as 
they saw it. 

It is also relevant here that the 


Constitution makes the President the 
Chief Executive, the chief enforce- 
ment officer of the nation’s laws. 
This presidential function affects our 
problem in two ways. In the first 
place we have since the end ot 
World War II built a formidable 
network of collective security treaties 
covering most of the free world. The 
outstanding example is the North 
Atlantic Treaty in which the signa- 
tory powers “agree that an armed at- 
tack against one or more of them in 
Europe or North America shall be 
considered an attack against them 
all”.® While the Senate in ratifying 
this treaty did not intend to relin- 
quish the congressional power to 
declare war—even if it could have 
done so—this treaty certainly imposes 
a legal obligation on the President in 
the event of an armed attack on a 
member nation. Being the law of the 
land, it would require him to enforce 
it by such action as the Constitution 
authorizes. Secondly there exists to- 
day something in the nature of an 
international common law by which 
aggressive war is made illegal. Over 
a period of centuries the collective 
morality of the peoples of the world 
has crystallized into such legal forms 
as the Kellogg-Briand Pact outlaw- 
ing war and the recent trials of war 
criminals. There is increasing rec- 
ognition today of a civilized nation’s 
duty to act as a citizen policeman in 
defending society against aggressive 
war. This principle has found expres- 
sion in the Charter and the conduct 
of the United Nations.!° 

The President’s role cannot, of 
course, be conclusively defined by 
international law and the course of 
history. Neither the development of 





4. For a recent statement, see Mr. Justice 
Jackson, concurring, in Youngstown Sheet & Tube 
Co., ef al. v. Sawyer, 343 U.S. 579, 645 (1952); 
see also id. at poge 659. 

5. Youngstown Sheet & Tube Co., ef al. v. 
Sawyer, 343 U.S. 579 (1952). 

6. Quoted in Taft, A Foreign Policy for Ameri- 
cans (1951), 29. 

7. A. concise survey of Congress’ use of its 
power to declare war is found in Rogers, World 
Policing and the Constitution (1945), 45-55. 

8. Rogers, supra, cites 148 instances; 76 in- 
stances are listed in Offutt, The Protection of 
Citizens Abroad by the Armed Forces of the 
United States (1928). The difference seems due to 
different criteria of selection. 


9. The North Atlantic Treaty, Article V, 63 Stat. 
pt. 2, page 2244, 

10. A discussion of the status of war in modern 
international law is found in Jessup, ‘Force 
Under a Modern Low'', 25 Foreign Affairs 90 
(October, 1946). The Senate Committee on Foreign 
Affairs and the House Committee on Foreign Re- 
lations, in approving the United Nations Partici- 
pation Act of 1945, both stated that American 
participation in international policing under Ar- 
ticle 43 of the U.N. Charter would not be ‘‘war"’ 
in the constitutional sense which requires o 
declaration by Congress. Sen. Rep. No. 717, page 
8, and H. R. Rep. No. 1383, page 8, 79th Cong., 
Ist Sess. (1945). An authoritative contrary view is 
expressed in Borchard, “The Charter and the 
Constitution,"’ 39 Am. J. Intl. L. 767 (1945). 
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international morality nor the as- 
sumption of international obliga- 
tions can alter the distribution of 
power in American government. 
Neither the jetplane, the atom bomb 
nor the peril of friends abroad is 
capable of amending our Constitu- 
tion. Yet the essential truth remains 
that the Constitution was not drafted 
as a statute to deal with the problems 
of Hamilton’s and Jefferson’s day 
but as an enduring charter of gov- 
ernment. 

The 
queathed to us is, like all democratic 
The 
Founding Fathers divided the power 


system of government be- 


institutions, a compromise. 
to conduct our foreign affairs, in 
peace as in war, between Congress 
and the President. Since that day, 
the demands of responsible demo- 
cratic government have had to be 
adjusted to the moment’s needs for 
prompt and resolute action. The ac- 
cumulated experience of history has 
therefore put a gloss on the consti- 
tutional framework.!! Unilateral 
presidential action within certain 
spheres has become a part of con- 
stitutional government. Even in the 
legislative branch power and respon- 
sibility have crystallized in commit- 
tees and chairmen. 

What President, 
fronted with a sudden attack on a 


would a con- 
friendly nation abroad, face when 
he turns to Congress for authority 
to take action? Even if a majority 
were willing to follow his leadership 
and accept his judgment based on 
information and experience not im- 
mediately available to Congress, 
there would undoubtedly be an intel- 
ligent and powerful minority that 
should The 
probable debate between representa- 
tives from 


and would be heard. 


rural and interior con- 
stituencies and those from areas more 
responsive to events abroad might 
cost strategic days and hours. 
Against the delays of congressional 
debate must be weighed the organ- 
ization, the skill and the information 
of the executive branch which make 
it peculiarly qualified to act when 
quick action is needed. But presi- 
dential power to act depends on the 
existence of a sufficiently grave emer- 
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gency and, as we have seen, it is not 
within his power to determine that 
such an emergency exists. 

Yet it is clear that the President, 
sworn to defend the nation and the 
Constitution, cannot refuse to act 
national 


ened.!2) An 


when security is threat- 
New York 


would raise no question respecting 


attack on 


his constitutional powers. An attack 
on Canada or Cuba would raise very 
little question. An attack on a Euro- 
pean ally would have this in common 
with an attack on or near this coun- 
try—it would impose on the President 
the same duty to exercise his best 
judgment on the matter of the de- 
fense of this country. The President, 
after all, is elected as much for his 
ability to exercise his judgment and 
make decisions for the nation as for 
his ability to carry out the mandate 
of Congress. If his judgment dictates 
that the safety of the country is 
threatened and that quick action is 
needed to eventually save American 
lives, it is his duty to take appropri 
ate action immediately whether the 
attack is against American territory 
or not. 

Many times in our early history, 
the President or his executive officers 


have had to act in the best interests 
of the nation when there was no time 
to go to Congress for authority." 
The ultimate legality of their con- 
duct depended on eventual congres- 
sional approval but this did not 
diminish their duty to act when 
circumstances demanded action. Jef- 
ferson’s purchase of the Louisiana 
territory is an example. A_ firm 
believer in a weak executive, he 
nevertheless felt that it was his duty 
to secure to the American people the 
immeasurable benefits accruing from 
the purchase regardless of his doubts 
respecting his power to act.'* Con- 
gress subsequently approved his ac- 
tion and history vindicated his judg 
ment. There are other occasions on 
which executive officers have had to 
act promptly to spend money, dis- 


11. See Mr. Justice Frankfurter, concurring, 
Youngstown Sheet & Tube Co., 
343 U.S. 579, 610 (1952). 

12. See The Prize Cases, 67 U.S. 635, 668 (1862 
(The. Court states, however, that the Presiden 
does not have the power to ‘‘initiate’’ war). 

13. See Wilmerding, ‘The President and the 
Law", 67 Pol. Sci. Q. 321 (September, 1952) 

14, Interesting examples of Jefferson's thinkin 
in connection with the President's 


et al. v. Sawyer 


power anc 


duty to act in emergencies are found in Franklin 
War Powers of the President: An Historical Justi 
fication of Mr. Roosevelt's Message of Septembe 
7, 1942°', 17 Tulane L. Rev. 217, 231-240 (1942) 
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ribute supplies or suspend habeas 
orpus and ask congressional ap- 
proval only afterward. 

When the President's duty to act 
n the defense of the best interests 
/f the country as they appear to him 
s viewed in the light of the historic 
levelopment of his office and of the 
nternational obligations which the 
nation has assumed, some of the 
doubts surrounding his power to 
resist aggression abroad disappear. If 
imperious circumstances demand ac- 
tion, it is not the President’s duty 
to refuse to act while awaiting specif- 
ic authority from Congress. Aware 
of the electorate’s confidence in his 
judgment, he must proceed to exer- 


National Conference 
® The seventh meeting of the Na- 
tional Conference of Bar Presidents 
was held at the Atlanta Biltmore 
Hotel, Atlanta, Georgia, on Sunday, 
March 7, 1954. Considering the geo- 
graphical location of Atlanta, the 


meeting was unusually well attended. 
The total registration was ninety- 
four—representing fifty bar associa- 
tions and thirty-two states. We were 
pleased to have two representatives 
who traveled all the way from 
Hawaii. 

Confined as we were to a one-day 
session, Our program was rather con- 
gested and unfortunately little time 
was left for question-box periods and 
general discussion. We were ad- 
dressed by several bar presidents who 
discussed “Significant Undertakings 
and Accomplishments of Our Bar As- 
Glenn R. 
Jack, President of the Oregon State 
Edward A. Dutton, 


of the Georgia Bar Association, Ed- 


sociation”. These were 


Bar, President 
ward T. Curry, President of the New 
Jersey State Bar Association, G. Ellis 
Gable, President of the Oklahoma 
Bar Association, Gabriel Hoftenberg, 
Past President of the Beverly Hills 


sar Association, California, Timothy 
McKnight, President of the IlIli- 
ois State Bettin 


Bar Association, 


f 


alling, President of the Federal 


sar Association and Stanley B. Bal- 


ich, Vice Chairman of the Junior 


cise it in the realization that Con- 
gress must eventually be asked to 
supply the authority which he may 
lack at the 


action he considers imperative. Faced 


time he takes the 
with an attack on Norway, for ex- 
ample, the President may well con- 
clude, especially in view of the Sen- 
ate’s recognition of Norway’s strate- 
gic importance by the North Atlantic 
Treaty, that immediate military in- 
tervention is imperative. An attack 
on other countries with whom we 
may have different ties or none at all 
may equally lead him to determine 
that immediate intervention by our 


Armed Forces is needed, and he must 





of Bar Presidents 


Bar Conference of the American Bat 
Association. 

Perhaps the highlight of the Con- 
ference was a television show en- 
titled, “The Law Says’, put on by 
the Atlanta Bar Association and the 
Lawyers Club of Atlanta. This was 
a departure from the talks we have 
had on public relations and showed 
public relations in action. 

We were welcomed by an interest- 
ing talk by A. Walton Noll, President 
of the Atlanta Bar Association. We 
received not only the Southern hos- 
pitality which he promised us, but 
Southern hospitality at its best. 

In addition to committee reports, 
we were addressed by William J. 
Jameson, President of the American 
Bar Association; Sidney B. Pfeifer, of 
Buffalo, New York, President of the 
Erie County Bar Association; Jo V. 
Morgan, Judge of Municipal Court, 
Washington, D.C.; Ross L. Malone, 
Jr., of Roswell, New Mexico, mem- 
ber of the Board of Governors of the 
American Bar Association; Joseph 
B. Miller, chairman of the National 
Conference of Bar Secretaries; Harry 
Gershenson, of St. Louis, Missouri, 
Chairman of the American Bar As- 
sociation’s Section of Bar Activities; 
Glenn R. Winters, Sec- 
retary of The American Judicature 
Society; E. Smythe Gambrell, Chair- 
man of the American Bar Associa- 
tion’s Committee on Regional Meet- 


Executive 


Presidential Power and Aggression Abroad 


then act accordingly and submit his 
decision to Congress as soon as time 
permits. Congress retains the ulti- 
mate power to overrule the Presi- 
dent's decision by withholding funds 
or by refusing to declare war. Admit- 
tedly it would not be easy for Con- 
gress to extricate the country from 
a war in progress but this risk is 
outweighed by the dangers of inac- 
tion in time of peril. And even if 
Congress should fail to back a Pres- 
ident’s decision, he will have been 
no more delinquent in the perform- 
ance of his constitutional duty than 
if he had permitted the nation to 
be thrown into mortal peril by re- 
fusing to take action. 


Oliver, Chair- 
man of the Association’s Committee 
on Unemployment and Social Secu- 
rity. 


ings; and Allen L. 


There still seems to be some con- 
fusion as to who are members of and 
who may attend the Conference. | 
quote from my letter of October 21, 
1953: “The Conference is composed 
of the President of the American 
Bar Association, the Presidents, Pres- 
idents-elect, Vice Presidents, and of- 
ficers of all state and local bar as- 
sociations which are represented in 
the House of Delegates of the Amer- 
ican Bar Association and the Presi- 
dents of all other local bar associa- 
tions in the United States as associate 
members. The past presidents of 
these associations are also members 
and constitute a most valued alum- 
ni.” 

Perhaps the most important meet- 
ing which this Conference has yet 
held will be held at the time of the 
Annual Meeting of the American Bar 
Association in Chicago on August 
16-20, 1954. At that time the new 
American Bar Center will be dedi- 
cated. There will be a meeting of 
the Conference Council on Saturday 
morning, August 14. Our alert Vice 
Chairman, Archibald M. Mull, Jr., 
of Sacramento, California, will be in 
charge of the program for the August 
meeting. 

ArtTHUR VD. CHAMBERLAIN 
Secretary 
Rochester, New York 
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The Taft-Hartley Act: 


The Myth of “Union Busting’ 


by George Rose + of the Indiana Bar (Indianapolis) 


™ The leaders of organized labor over and over again have called for repeal or 


modification of the Taft-Hartley Act. One of the provisions that has caused the most 


controversy is Section 9(c) (3) which provides that striking employees ‘not entitled to 


reinstatement’ are not eligible to vote in a representative election. This, say the union 


spokesmen, permits union busting. Mr. Rose disagrees, and explains why in the follow- 


ing article. 





® Of all the charges hurled by angry 
labor leaders against the Taft-Hart- 
ley Act which seemed to indicate 
some basic weakness in the law, the 
loudest were those who claimed that 
it was a “slave labor” law and that it 
permitted the employer to “bust” un- 
ions. Of course, the “slave labor” 
accusation died early of its own 
weight, for it was obvious even to the 
most innocent that employees who 
are able to strike freely and to change 
jobs at will do not come within any 
of our recognized concepts of either 
slavery or peonage. The contention 
that Taft-Hartley is a “union bust- 
ing” law has continued to linger, 
appearing in surprising places. 

In 1952, Presidential Candidate 
Eisenhower in a speech’ said, “I 
have talked about the Taft-Hartley 
Act with both labor and industry 
people. I know the law might be 
used to break unions. That must be 
changed. America wants no law 
licensing union-busting. Neither do 
I.” Someone apparently had sold Mr. 
Eisenhower a “bill of goods” on 
“union busting”, which, in his un- 
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familiarity in this field, he had ac- 
cepted as genuine. 

The reference is to Section 9 (c) (3) 
of the Act, which provides that “Em- 
ployees on strike who are not en- 
titled to reinstatement shall not be 
eligible to vote.” In other words, if 
employees go out on strike because 
their employer will not grant their 
demands, and during the strike 
those employees are replaced, if an 
election is held to determine whom 
the majority of the employees want 
to represent them, the employees 
who have been replaced are not en- 
titled to vote. 

Replacing striking workers is not 
quite as simple as it sounds, as any- 
one familiar with industrial condi- 
tions well knows. Except in a plant 
employing five or ten employees 
(and even there it may not be easy), 
the task of replacing workers with 
permanent employees during a strike 
is usually almost impossible. In 
a plant employing any sizeable con- 
tingent, surrounded by a daily picket 
line, with employees living in resi- 
dential districts occupied by other 


workers, subject to the pressures not 
only of the striking workers but of 
other union adherents, obtaining 
new employees willing to face this 
constant barrage of vilification and 
hatred requires weeks and months. 

Suppose that after a period of 
time—and it will be two or three 
months at the least—a full comple- 
ment is secured, so that the plant 
is again in full operation, and the 
employer files a petition for a repre- 
sentation election, in the hope that 
he can get rid of the union. 

The petition will be filed with the 
National Labor Relations Board re- 
gional office, possibly in a city some 
distance away. Knowing that a strike 
condition prevails, the Board repre- 
sentatives will not expedite the 
proceedings, and it will be at least 
two or three weeks before someone 
comes to investigate the situation, 
and talk with the employer, the 
striking union and the new em- 
ployees. These conferences can quite 
validly be spaced over several 
weeks, because of press of labor 
board business, meetings in other 
places or the absence of parties. The 
striking union will of course demand 
a hearing, and will secure it. The 
scheduling of the hearing will obvi 
ously consume additional weeks. In 
view of the inclination ef many in 





1. Convention of American Federation of Labo 
September 17, 1952. 
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e Board's offices, the hearing will 
be set for a date four or five months 

ter the commencement of the 
strike. There can easily be postpone- 
ments requiring further delays, as 
well as the problem of securing a 
hearing room in a small town. A 
hearing will finally be held, and the 
matter sent to Washington for deter- 
mination, with briefs filed by the 
parties, which will be insisted on by 
the union. Further extensions of time 
for the preparation of briefs will be 
granted. When no more extensions 
are granted, the time required by the 
Board to render its determination 
will be not less than six weeks and 
probably at least eight. Consequent- 
ly, by the time the Board directs that 
an election be held within thirty 
days, and the arrangements are made 
for the election (which involves con- 
ferences as to payrolls, supervisors 
and others eligible or ineligible to 
vote, which may be very complicated 
and quite bitter), at least six months 
will have elapsed since the strike be- 
gan and probably more than eight 
or nine. 

Certainly holding an_ election 
seven, eight or nine months after a 
strike does not come within the 
ordinary interpretation of “union 
busting”, although the end result 
may be the same. None of these de- 
lays is unusual. We see them too fre- 
quently in our courts. The unions 
may argue that such procrastination 
will hurt them too, but it will cer- 
tainly injure the employer by bring- 
ing reduced production and inter- 
ference with deliveries. 

Che unions contend that during a 
depression it would be very simple 
for the employer to take an arbitrary 
position and refuse a legitimate de- 
mand of the union, causing the em- 
ployees to go out on strike, so that 
he can quickly replace the strikers 
with unemployed workers. Under 
those circumstances, the finding of 
new employees would be much easier 
than under present conditions, but 
the delays that will precede any 
election will still operate to fore- 
stall a hasty ousting of the union, 
and the time which may run until 
an election is held can be six or 





more months, depending upon the 
ingenuity of the parties. To delay it 
more, the union might file charges 
of an unfair labor pract.ce, which 
would delay an election almost in- 
definitely. 

There is littke question that there 
are still some employers who are op- 
posed to unions on general prin- 
ciples, or will resist the granting of 
demands that they feel are undem- 
ocratic such as the union shop, or 
the giving of increases which they 
believe will jeopardize the ability of 
the business to continue. However, 
the number of employers who will 
get rid of their experienced em- 
ployees, requiring the training ol 
new employees, with the expense 
and the reduced production that 
entails, is very small. Employers tend 
to yield too easily. If there is a siz- 
able number of employees who are 
opposed to the union, we have a dif- 
ferent picture, but even then the 
average employer will hesitate a long 
time before stirring up this hornet’s 
nest. Consequently, it is a lurid mis- 
representation to call the Act a “un- 
ion busting” law, unless we are ready 
to say that it is also an “employer 
busting” law. This aspect of the law 
is seldom touched on, but its po- 
tentiality for injury to the employer 
is much greater, and the unions use 
it for that purpose again and again. 
When the employees go out on strike 
to gain something which they have 
not been able to obtain through col- 
lective bargaining, they are testing 
their economic strength against that 
of the employer. They usually choose 
the occasion when they believe the 
employer will be more easily subject- 
ed to pressure which will force him 
to yield. The gain the union seeks 
may be a fair one, but it may just as 
likely be unjustified and unreason- 
able. Is the employer wrong in re- 
fusing to give the union what it 
seeks? Does the union have a moral 
right to a pay increase? Some arbi- 
trators seem to decide that way. How 
is the question to be decided? 

Unions have a way of representing 
an employer who resists their de- 
mands, no matter what the demands 
may be, as being a Simon Legree or 


The Taft-Hartley Act 





George Rose is a graduate of the Uni- 
versity of Pennsylvania Law School. A 
former regional and trial attorney for the 
National Labor Relations Board, he is now 
engaged in private practice in Indianapo- 
lis. 





something worse, so it isn’t difficult 
to sponsor some sentiment against 
the employer. The union then goes 
on strike, supported from the union’s 
strike chest. The strike may continue 
until the employer is reduced nearly 
to bankruptcy, or is forced to yield 
to demands he cannot afford. There 
is little or nothing that the employer 
can do about it, since the noble right 
to strike is protected in Section 13 of 
the Act, as well as in the federal and 
state Norris-LaGuardia Acts, unless 
the union is so ill-advised as to en- 
gage in flagrant violence, and the 
local courts are sensitive to extreme 
union tactics. Is this conduct the sort 
which should be protected? Must the 
employer accept his fate with no re 
course but to oppose the strike, or 
may he mobilize pressure against 
pressure? Recently the NLRB held 
that a lockout employed by em- 
ployers during multiemployer bar- 
gaining negotiations to force the 
union to abandon a strike against 
one of the employer group was a 
violation of the Act.? The Board also 
held that an employer may not resort 

(Continued on page 407) 


2. Continental Baking Company (1953), 31 LRRM 
1640. To the contrary, Davis Furniture Co. N.L.R.B. 
(1953) 32 LRRM 2305. 
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a Regional Meetings 


The Association has greatly expanded and increased 
its usefulness and effectiveness during the last twenty 
years. One of the most persuasive indications of this 
may be found in the remarkable development of Re- 
gional Meetings. 

They were initiated in substance by the Section of 
Bar Organization Activities and denominated “Con- 
ferences” or “Meetings of State Bar Association Exec- 
utives’’. 

The first of these early meetings appears to have been 
held in New York City on January 27, 1934. There 
followed six in 1935—in Boston on January 15; New 
York City on January 26; Decatur, Illinois, on May 24; 
Atlantic City on June 1; Springfield, Missouri, on Sep- 
tember 28; and Atlanta on November 22 and 23. 

During the next two years only two such meetings 
were convened, both of them in 1936—in Richmond, 
Virginia, on April 10 and 11, and in Kansas City, 
Missouri, on October 10. 

Kansas City was again chosen in 1938 for the first 
meeting of that year, held on November 13. 

Referring to this assemblage, the JoURNAL of January, 
1939, had this to say: “State Bar Association organi- 
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zations took a historic step . . . when the exec 
tive representatives of nine different state associations 
spent a day in conference on the best method of opera 
ing their associations.” 

These associations responded to invitations sent to 
all the state organizations in the thirteen states of the 
Eighth and Tenth Circuits. 

The only other meeting held that year was in Co 
lumbus, Ohio, on December 11, 1938. 

“Bar Association Officials” were called together at 
Colorado Springs on September 24, 1939, and “Bar Ex 
ecutives” again in Des Moines on November 4 and in 
Chicago on December 1, both in 19539. 

In 1940 four meetings were held, at Louisville, Janu 
ary 27; Atlanta, February 17; New Orleans, March 23; 
and New York City, April 6. We have a note that 
seventy-five were in attendance at New Orleans. 

Two Meetings occurred in 1941—one in Boston on 
January 15 and the other in Denver on February 27. 

The June, 1942, issue of the JouRNAL carried this 
important report: 

The six regional meetings, sponsored by the Section of 
Bar Organization Activities, which this year have brought 
to key members of state and local associations the war-work 
program of the organized bar, concluded with an all-day 
meeting on May 16 of representatives of associations in the 
Eastern Seaboard States. The Meeting was held at the As- 
sociation of the Bar of the City of New York. The meeting 
followed the general pattern of its predecessors at which... 
the year’s major efforts of the American Bar Association 
have been presented. 

At the Annual Meeting that year, 1942, Regional 
Meetings were authorized to be continued and ex 
panded, 

The six referred to in the JouRNAL were as follows: 
Raleigh, North Carolina, January 16; Jacksonville, 
Florida, January 17; Milwaukee, February 27; Dallas, 
March 27 and 28; Kansas City, Missouri, April 18; and 
New York City, May 16. 

Once more in the same year a meeting was called, 
again in New York, on December 7 and 8. It was called 
a War Regional Meeting. The attendance was about 
600. 

I'wo similar meetings were held in 1943 and 1944, 
the first in Birmingham, Alabama, December 9 and 10, 
and the second in St. Louis, February 4 and 5, at which 
last the record shows that about 300 attended. 

There were no Regional Meetings in 1945 or 1946, 
and then at the Annual Meeting in Atlantic City in 
1946, the Constitution was amended by inserting as 
Article V a new article entitled “Regional Meetings’ 
It contained four sections. Section | provides: 

Regional Meetings of the Association may be held each 
year at such times and places, and serving such areas, «s 
the Board of Governors shall designate. All arrangements 
for these meetings shall be under the supervision and cor 
trol of the Board of Governors. 

The other sections of the new article dealt with 
mechanics and gave the meetings the right to take ac- 
tion having effect as the expression of the members 
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present and as a recommendation to the House. 

We commented editorially in the March, 1947, issue 
of the JOURNAL: 

Our Association has launched a series of Regional Meet- 
ings to constitute “local Assemblies” of the Association, 
leading up to the Annual Meeting of each year. .. . 

An amendment of the Constitution makes these Re- 
gional Meetings an integral part of the Association's 
structure. ... 

How to make the Regional Meetings of maximum in- 
terest, appeal and usefulness, to the rank and file of 
\ssociation members, is a matter on which experimentation 
and experience will have to develop and point the way. 
Ihe first two meetings under the amended Constitu 

tion came in 1947—in Omaha, January 24 and 25, where 
309 attended, and in Jacksonville, Florida, on May 2 
and 3. 

Almost four years passed before we convened again 
in Atlanta, March 7 to 10, 1951, where there were 700 
in attendance. At Dallas, April 16-21, 1951, at a Re 
gional Meeting including among its features the dedi- 
cation of the Southwestern Legal Center, 1,255 parti 
cipated. “Experimentation and experience” were indeed 
pointing the way. 

Since Dallas, five more Regional Meetings have been 
convened, each a great success: 

1952 Louisville, April 10-12 

Yellowstone, June 17-20 
1953 Omaha, April 30-May 2 
Richmond, Virginia, May 4-6 

1954 Atlanta, March 3-5, immediately preceding the 
Midyear Meeting of the House of Delegates in the same 
city. 


American Bar Center 


Nears Completion 


Editorials 


One more is already scheduled for 1954, to be held in 
Portland, Oregon, this month. 

In Atlanta last March, all attendance records were 
eclipsed, for no less than 1,600 members of the Associa- 
tion were registered. 

rhis brief review contains only the bare bones of the 
exhilarating story of the growth and development of 
Regional Meetings. They have amply justified the con- 
fidence and the vision of those who, with patience and 
determination and no little genius, have brought this 
movement to fruition in such brilliant fashion. These 
meetings seem certain to be a permanent part of our 
procedure henceforth. 


= Removing an Incentive 


\n article in this issue describes the Langer Bills which 
would amend the Bankruptcy Act to bring the United 
States Attorneys into many bankruptcy proceedings and 
to provide for standing attorneys for trustees and re- 
ceivers in bankruptcy and for standing receivers and 
trustees as well. Harry S. Gleick points out the sacrifice 
involved in doing away with the personal relationships 
which now actuate the private attorneys and the court- 
appointed officers who now serve in individual cases. 
Cheir likelihood of re-employment depends upon the 
excellence of the service that they render in each case. 
The article demands of all of us the most careful 
thought as to whether that sacrifice is justified by any 
improvement of conditions that may be brought about 
by the enactment of the Bills. 


® With little more than three months er at the dedication. Robert G. final phase, a great amount of cam 


remaining before the 1954 Annual Storey, immediate past President of paign work remains to be done. In 


Meeting of the Association in Chi- the Association, also will speak. 
of the Bar Center not been carried through to the point 
two thirds com- where all lawyers who would wish to 


cago, an all-out “home stretch” drive Construction 


is under way to complete the $1,500,- itself is about 


some localities, local campaigns have 


000 building fund for the American. plete and is moving ahead approxi- join the roll of “builders” have been 


Bar Center. 


mately on schedule. The three-story, solicited for gifts or pledges. The 


The fund stands at 84 per cent, two section limestone edifice will be American Bar Foundation’s national 
or $1,260,000 in gifts and pledges, finished in July, barring unexpected finance committee, under the chair- 


as this is written. 


delays, in ample time for lawyers at- manship of George Maurice Morris, 


The goal is to top the 100 per cent tending the Annual Meeting to in- of Washington, D. C., is now placing 


mark before the Bar Center is dedi- spect it in its 


cated August 19 as the gala high- planned 


light of this year’s Annual Meeting umphal feature of the dedication 


August 16-20. Chief Justice Earl program. 
Warren is to be the principal speak- 


While the fund-raising is in its 


finished state. The primary emphasis on these two ob- 
‘open house” will be a tri- _ jectives: 


1. Completion of the local cam- 
paigns, so that every member 
of the legal profession wll have 
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American Bar Center Nears Completion 


an opportunity to take part in 
this great co-operative effort of 
the profession. 

Negotiation of special memorial 
gifts. 

The importance of completing the 
local campaigns where contributions 
are below average is reflected by this 
significant fact: to date, about one 
out of every five members of the 
American Bar Association has made 
a contribution to the Center. These 
gifts and pledges average $57 each. 

At the same time, lawyers unaffili- 
ated with the Association have made 
average gifts of $25 each. These non- 
member donors constitute about 20 
per cent of the total contributors 
among the first 7,000 gifts analyzed. 
Gifts and pledges, from all sources, 
total in number over 13,300. 

Other interesting facts about 
pledges to date are these: pledges of 
members of the House of Delegates 
average $644 each (with virtually 
every member represented); of 646 
members of the “official family” of 


the American Bar Association, as 


taken from the index of the Associa- 
tion’s directory, approximately 62 
per cent have contributed an aver- 
age of $310 each. 

Twelve states had reached or ex- 
ceeded their campaign quotas by 
April 1, and others 


several were 


near the 100 per cent mark. The 
states which were over 100 per cent 
of their quotas were: 


New York, Cloyd Laporte and Ori- 
son S. Marden, directors respectively 
of New York State and New York City; 
Montana, William J. Jameson, direc- 
tor; Indiana, Telford B. Orbison, di- 
rector; Wyoming, H. Glenn Kinsley, 
director; Delaware, James B. Morford 
and William Poole, directors; Idaho, 
A. L. Merrill, director; North Dakota, 
Herbert G. Nilles, director; Georgia, 
E. Smythe Gambrell, director; Illinois, 
John E. Cassidy and William H. King, 
Jr., downstate and Chicago directors 
respectively; Michigan, Fred Roland 
Allaben, state director, and George 
E. Brand, William Cudlip and Henry 
Woolfenden, codirectors for Detroit; 
Ohio, Ralph E. Marburger, director; 
and New Hampshire, Robert W. Up- 
ton, director. 


Virtually completed were cam- 


paigns in two other states, which 
were running ahead of the national 
average: 

Oklahoma, William S. Hamilton, di- 


rector, and Missouri, 
Coburn, director. 


Richmond C. 


Every lawyer who makes a gift or 
pledge to the Bar Center fund will 
have his name permanently inscribed 
on an attractive “Roll of Builders” 
which will be prominently displayed 
in the main reception hall of the 
administration building. 

It is not too late for any lawyer 
to have his name added to this 
“Roll of Builders.” Gifts to the 
American Bar Foundation are tax- 
exempt. They may be pledged fo 
payment over a three-year period 
if desired. 

The builders’ roll will consist of 
easy-to-read glass panels set in hand- 
some bronze frames. The panels will 
be hinged on a vertical standard, so 
that each panel may be read and 
turned like the pages of a book. Do- 
nors’ names will appear in gold let- 
ters. The present plan is to have the 





View of the front of the new American Bar Center 
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showing progress as of March 27. 
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American Bar Center Nears Completion 


Another view of the American Bar Center, showing the Bar Research Building on the right. 


This picture was taken March 18. 








names of all individual contributors, 


law firms, corporations and other 
donors listed on the permanent roll. 

Two other plans to encourage sub- 
stantial memorial gifts are being 
carried out simultaneously by the 
Foundation. One involves rooms to 
memorialize deceased leaders of the 
legal profession. Several such memo- 
rial subscriptions already have been 
received, but a number of other 
suitable rooms in the Center still 
are available for memorial gifts. 

Amounts required for these per- 
petual memorials are computed ac- 
cording to the estimates of cost of 
furnishing and equipping the rooms. 
They range from $5,000 to $33,500. 
Among the rooms still available as 
memorials are the beautiful 
bers’ lounge, office of the President, 
office of the executive director, office 
of the business manager, the public 
relations department, office of the 
co-ordinator of bar activities, the 
JourRNAL office, the research director's 
office, reading rooms of the Research 
Center, microfilm room and individ- 
ual research offices. 


mem- 


Another type of memorial for dis 
tinguished deceased members of the 
Bar is illustrated elsewhere in this 
issue (see page 429). On the south 
wall of the lobby of the administra- 
tion building, under the inscription, 
“In Commemoration of the Follow- 
ing Distinguished Gifts 
Have Been Made to the American 
Bar Center” 


Lawyers, 


there will appear, in- 
cised in marble, the names, states 
and the dates of birth and death of 
the former bar members in whose 
memory the families or friends have 
made gifts in a minimum amount of 
$1,000. 

Completion of the Bar Center and 
its financing will constitute the great- 
est co-operative achievement in the 
history of the Bar in the United 
States. It will be a milestone of prog 
ress both in the physical growth of 
the organized Bar and in the grow- 
ing ‘recognition by the members of 
the legal profession of their respon- 
sibilities to the public and to their 
fellow lawyers. 

Functioning of the Bar Center 


promises substantial benefits to every 


practicing lawyer. This is true in the 
case of the tangible assistance he will 
gain in his daily practice by having 
access to the materials of the Bar 
Center, and also in the increased na- 
tional prestige which the Center 
will bring to the profession. 

At the same time the project im- 
poses an increased financial responsi- 
bility upon the Association. With 
the completion of the Center, and 
the launching of its facilities, the 
Association will be subjected to sub- 
stantially larger expenses. The only 
logical and feasible solution to this 
problem lies in a greatly enlarged 
membership. Only through increased 
membership can the Association ex- 
pect to augment its revenues so as to 
carry on the broadened program of 
activities demanded of it. 

An accelerated membership cam- 
paign is now under way, and the 
Association is reliant upon the co- 
operation of its present members— 
through continued support and en- 
couragement of other qualified law- 
yers to join—for the success of this 
collateral effort. 
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A Dissent 


Lawyers and the Fifth Amendment: 


by Ralph S. Brown, Jr. + Professor of Law at the Yale Law School 


® The Journal rarely publishes articles which take a position contrary to an official 


position of the Association; there is hardly enough room in our columns for discus- 


sion of the issues on which the Association has not yet made up its mind. It cannot 


be gainsaid that Professor Brown's attitude toward the problem of the lawyer who 


invokes the privilege against self-incrimination differs from that of the majority of 


the House of Delegates which approved the report of the Special Committee on 


Communist Tactics, Strategy and Objectives. We believe that the action of the 


House was based on a conviction that the lawyer, by choosing his high calling, re- 


nounced every shield except the truth itself. Nevertheless we also believe that the 


report went no further than to let it be known, as the Journal editorial said, that 


there is ‘grave doubt” that a privilege-claiming lawyer ought to be permitted to 


continue to practice. In most of the states the doubt has not been resolved. Pro- 


fessor Brown's article makes as good a case as we can imagine for resolving it in 


favor of the lawyer who invokes the shield of the Fifth Amendment. 





® The editorial on “Lawyers and 
the Fifth Amendment” in the Decem- 
ber, 1953, number of the JOURNAL 
brings forcibly to attention what | 
believe to be an indefensible posi- 
tion reached by the House of Dele- 
gates during 1953. Let us review 
briefly the steps leading to the edito- 
rial’s sweeping assertions that a law- 


” 


yer “must answer” “‘proper questions 
propounded by duly constituted au- 
thority”, and that if he “takes advan- 
tage of the protection offered by the 
Fifth Amendment” he has “forfeited 
the right to enjoy the privilege of 
remaining on the rolls’. In such 
terms, the editorial proclaimed, “The 
House of Delegates has spoken.” 
For its first step the Association, as 
is well known, adopted the position 
that any member of the Communist 
Party should be excluded from the 
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practice of law.’ This position rests 
on familiar evidence of the revolu- 
tionary character of the Party. An 
advocate of revolution, it is said, 
cannot faithfully carry out the law- 
yer’s obligation to uphold the Con- 
stitution. Further support for the ex- 
clusion of Party members is found 
in generalizations about the dishon- 
esty, wickedness, deceitfulness, etc., 
of Communism and hence of Com- 
munists. This general rule of in- 
eligibility, which has been extensive- 
ly applied in other professions and 
fields of employment, requires an 
inference that all Communists share 
these deplorable traits. Maybe they 
do. However, the difficulty of prov- 
ing a universal, and the proposition 
that guilt is personal, should require 
some showing that the individual 


member of the Communist Party 


knows and shares its illegal purposes 
and immoral characteristics. For ex- 
ample, the public might be led to 
believe that all members of the 
American Bar Association support 
the Bricker Amendment. But it 
would surely be considered unfair if 
a member of our Association were to 
be dismissed from a_ policy-making 
position in the Department of State 
for his presumed support of the 
Amendment without an opportunity 
to show that he in fact opposed it, 
and that he had stayed in the As- 
sociation only because he shared its 
enthusiasm for legal aid. 

One need not labor this painful 
analogy. The day is approaching, if 
it is not already here, when Com- 
munist Party membership will in it- 
self be criminal and accordingly un- 
professional.2 So we may go on by 
the first step, having noted that it 


1. Proceedings of the House of Delegates, 1950, 
36 A.B.A.J. 948, 972 (1950); see also 37 A.B.A.J 
128 (1951). 

2. Compare Section 4(f) of the Internal Security 
Act of 1950 (membership in a Communist organi- 
zation not per se a violation of ‘this section or 
of any other criminal statute’’) with the Massa- 
chusetts sedition statute of 1951 which specifically 
declares the Communist Party to be a subversive 
organization, membership in which is criminally 
punishable. Mass. Ann. Laws, c. 264, §§ 16A, 19 
(1953 Supp.). For penetrating analysis of other 
recent legislation, see Warren P. Hill, ‘‘A Critique 
of Recent Ohio Anti-Subversive Legislation’, 14 
Ohio State Law Jour. 439 (1953). 

Some readers will deny the validity of any 
comparison between the Communist Party, oa 
tightly disciplined organization, and the American 
Bar Association, a somewhat chaotic one. But 
the illustration just given serves to emphasize that 
disbarment challenges the fitness of a person, not 
the tenets of an organization. 
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as hitherto teetered on a_ false 
yllogism: Most Communists are 
vicked; X is a Communist; therefore 
X is wicked. 

The second step was taken at the 
February, 1953, meeting of the 
House, and was duly reported in the 
JouRNAL.’ A resolution was adopted, 
reciting that some attorneys had re- 
fused to answer lawful inquiries 
ibout Communist Party membership 
ind activities, because their testimo- 
ny would tend to incriminate them. 
Let us pass the question whether all 
the inquiries were lawful. The heart 
of the resolution, which was con- 
sistent with the Association’s posi- 
tion that Communists may not prac- 
tice law, was a recommendation that 
appropriate disciplinary bodies make 
inquiries into the activities and con- 
duct of lawyers who had invoked the 
privilege. Note that the February 
resolution went no further. It only 
assumed that some, many, or most 
of those who invoked the privilege 
were in fact Communists or had com- 
mitted some other offense. In that 
case, a review of their professional 
behavior and of their law-abiding 
would be appropriate. The resolu- 
tion did not pursue the fallacy al- 
ready mentioned, which may be re- 
stated as follows: Most people who 
invoke the Fifth Amendment are 
guilty of something. X invoked the 
Fifth Amendment. X is guilty of 
something. 

However, it took only a_ few 
months for the House, in adopting 
a Report of the Special Committee 
on Communist Tactics, Strategy and 
Objectives, to turn law and logic up- 
side down again. This Report, the 
third step, included an astonishing 
passage. Here it is; I do not think it 
has been previously printed in the 
JOURNAL: 


Perhaps better than laymen, an at- 
torney can weigh his past acts and 
more accurately determine whether or 
not his testimony concerning them 
might be incriminatory. Therefore, 
when a citizen, who is an attorney, re- 
fuses to testify on the ground that his 
testimony might tend to incriminate 
him of undisclosed crimes, then upon 
his own sworn statement which we 


must assume is honestly and sincerely 


asserted, his personal constitutional 
right must be honored, but in as 
serting this right he himself has there 
by disclosed disqualification for the 
practice of law. The license to practice 
law is not an absolute right but is a 


privilege revocable for cause. 


Ihe palpable error in this state 
ment lies in its assumption that a 
person who honestly invokes the 
privilege must have committed an 
“undisclosed crime”. The scope of 
the privilege is not so limited. It 
protects a witness from compulsory 
disclosure, not only of criminality, 
but of admissions that may tend to 
incriminate him—that is, expose him 
to the risk of prosecution. As the 
Supreme Court recently said: 

Ihe privilege afforded not only ex- 
tends to answers that would in them 
selves support a conviction under a 
federal criminal statute but likewise 
embraces those which would furnish a 
link in the chain of evidence needed to 
prosecute the claimant for a federal 
crime.* 


Phis beneficent reach of the privi- 
lege is summed up in the familiar 
reminder that it protects the in- 
nocent as well as the guilty.® 

I do not mean to fall into the op- 
posite error from the Committee's, 
and suggest that only the innocent 
invoke the privilege. Nothing could 
be less realistic. Though we have no 
present way of knowing the ultimate 
facts, it is possible that most of those 
who claim the privilege as to Com 
munist membership are in fact Com 
munists. But it should be remem- 
bered that, especially in the past 
year, there have been many laymen 
if not lawyers who have grasped at 
the privilege because they mistakenly 
thought it was available as a sub- 
stitute for other objections to ques- 
tioning whose legal status was uncer- 
tain—for example, the First Amend 
ment ground. Any observer is en 
titled to study the hearings and to 


3. April, 1953, page 344 

4. Hoffman v. U.S., 341 U.S. 479, 486 (1951 

5. Twining v. New Jersey, 211 U.S. 78, 91 (1908 
8 Wigmore, Evidence 308-9 (3d ed 
at bottom seems to be aimed at decent law en 


The privilege 


forcement, wherever its protection may fall. The 

simplest way to ‘solve rimes has always been 

to extort a confession from a suspect. In the words 

of Sir James Stephens’ Indian officer (quoted by 
919 


Wiamore J, ot 312 t is far pleasanter to sit 


comfortably in the shade rubbing red pepper 





Lawyers and the Fifth Amendment 


make his own assessment of the 
probable incidence ol Communism 
among the scores of witnesses who 
have invoked the privilege. But it is 
impermissible for a body of lawyers, 
who should know the history and 
purposes of the privilege, to assert 
that any one witness who claims it 
ipso facto concedes the point in issue. 
It is possible, but hard to believe, 
that the Committee and the House 
have been deafened by the trumpet- 
ing of some legislative investigators 
who declare that every claim of privi- 
lege entitles them to chalk up anoth- 
er Communist. Perhaps they have 
been seduced by a plausible query 
often put to witnesses who have 
claimed the privilege, when asked 
if they were members of the Com- 
munist Party. “If your truthful an- 
swer would be ‘No’,” the investiga- 
tors ask, “How could that possibly 
incriminate you?” How indeed? 
There are answers co this seductive 
question, but they are answers which 
the witness himself can scarcely vol- 
unteer. Consider the difficulties con- 
fronting the witness who, though 
never himself a Communist, has had, 
in the lawful pursuit of political or 
social goals, Communist associations. 
We have not yet reached the point, 
I take it, where such associations are 
an occasion for disbarment. But, for 
all the witness now knows or ever 
knew, his Communist friends may 
have been spies. By answering ques- 
tions about them, he may be provid- 
ing links in the chain for a con- 
spiracy indictment. He is legally 
entitled to claim the privilege. He is 
also, according to the latest Associa- 
tion position, disqualifying himself 
for the practice of law, without even 
reaching the critical questions, “Are 
you a Communist?” and, “How could 
your denial incriminate you?” 
Here the witness—layman or law- 
yver—is confronted with the uncertain 


nto a poor devils eyes than to go about in 
. This approach is os 


old as history, and as new as the trial of Cardinal 


the sun hunting up evidence 


Mindszenty. Its rejection is one of the marks of 
stinction between us and totalitarians. Every 
ywyer should read the judicious appraisal of the 

eae by Dean Erwin Griswold of Harvard, in 
rddress to the Massachusetts Bar Association 
February 5, 1954, reprinted in The Harvard Law 


Sch Record of February 11, 1954, and elsewhere. 
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hazards of the doctrine of waiver. To 
be sure, the conventional application 
of waiver comes when the witness has 
already admitted—not denied—the 
essential ingredient of an offense.® 
However, investigators have not been 
content to let it rest there. The 
harried witness who denies that he 
has committed espionage may be 
ordered by an exceedingly belliger- 
ent Senator 
about Communist associations on the 
ground that he had “waived” his 


to answer questions 


privilege.? This may be good badger- 
ing but bad law; at present, who 
knows? 

Finally, let us push the witness a 
little nearer the edge of the cliff, and 
assume that he has been identified as 
a Communist in the testimony of 
another. If the witness flatly con- 
tradicts a prized informer, it is likely 
that the witness, and not the in- 
former, will be prosecuted for per- 
jury. Is the privilege available in this 
situation? The most that can be said 
is that the legal situation is uncer- 
tain.§ 

My point here has been, not to 
penetrate the intricacies of conspir- 
acy, waiver and perjury, but simply 
to indicate as briefly as possible why 
witnesses who could truthfully an- 
swer “No” to the $64 question may 
be advised by conscientious counsel 
—anti-Communist too—that they 
should invoke the privilege. This 
despite the drastic collateral con- 
sequences, of which the Special Com- 
mittee’s position gives such vivid 
evidence. 

The current position of the Special 
Committee, endorsed by the House 
of Delegates, appears to be bottomed, 
as we have seen, on a misunderstand- 
ing of the logical significance of a 
claim of privilege by a_ lawyer 
charged with Communism. The 
JourNAL, without mentioning Com- 
munism, attempts to bolster the 
Committee’s position with another 
argument, one that gains relevance 
from the current situation, but has 
broader implications. “He” [the of- 
fending lawyer], says the JouRNAL, 
“must answer and thus disabuse the 
public of any lingering doubt as to 
his record and his standards and 
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ideals or he must take the conse- 
quences.” 

By refusing to answer: 

he cannot escape suspicion of 

wrong-doing and if that suspicion at- 

taches to his reputation, brought on 

by his own conduct and irrespective 

of the facts, he can no longer ask 

others to believe that he will continue 

to discharge with honor the obliga 

tions thac attach to his license.® 

The editorial, it will be observed, 
avoids the logical error we have been 
criticising up till now, for it does not 
assume that the mute witness must 
be guilty. Instead it adopts what can 
be described only as a position of 
excessive nobility. Lawyers should 
be above suspicion. So they should. 
And if a lawyer falls under suspi- 
cion, he should be disbarred. Wait a 
minute! Is this not a dangerous 
canon, that want of public confidence 
should be the measure of profes- 
sional qualification? There have 
been times when the rigorous ap- 
plication of such a standard would 
have decimated the banking sector 
of the Bar (1933) or the insurance 
sector (1906), just as it is now pro- 
posed to decimate the left-wing sec- 
tor. I had supposed that the con- 
sequence of public disfavor was loss 
of clients, not professional censure. I 
had further supposed that the func- 
tion of disciplinary measures was to 
protect the public from those guilty 
of professional misconduct, not to 
bend a servile ear to every anti-Com- 
munist blast. 


What does the public know about 
the Fifth Amendment, anyway? It is 
told in every headline, on the author- 
ity of prominent legislators, that 
Silence means guilt. Corroboration is 
then adduced from the testimony of 
witnesses, some of them private citi- 


zens groping in their memories, 
some of them common informers, 
none of them subject to the probe of 


Ralph S. Brown, Jr., a native of Mary- 
land, is a graduate of Yale College and 
Yale Law School, 1939. After practicing 
briefly in New York and with the Govern- 
ment, he served four years in the Navy 
in World War Il and joined the Yale Law 
faculty in 1946. He is a member of the 
New York Bar and of the American Bar 
Association. Professor Brown's teaching is 
chiefly in the fields of trade regulation 
and corporation law; at present he is en- 
gaged in a study of loyalty and security 
programs, both governmental and pri- 
vate, and their effect on emloyment. 





cross-examination. The Bar should 
be advising the public about the 
significance of the privilege, and 
about the unreliability of informers’ 
testimony. Instead, this is what 
spokesmen for the legal profession 
are in effect saying: “If a lawyer is 
named as a Communist in ‘sworn 
testimony’ (whose, it apparently mat- 
ters not), and refuses (invoking a 
constitutional privilege) to testify 
that he is not, off with his head! 
Even if he in fact isn’t a Communist, 
we can’t have people thinking that 
some lawyers are.” 

I submit that all the eminent law- 





6. Rogers v. U.S., 340 U.S. 367 (1951), noted 
61 Yole L. J. 105 (1952). 

7. Senator McCarthy's approach was succinctly 
stated in a speech reported in the New York 
Herald-Tribune, January 31, 1954, §1, page 8: 
| take the position that once a man comes in 
and says he's not an espionage agent he waives 
the Fifth Amendment’. It is possible that the 
Senator has confused the status of a witness before 
an investigating committee with that of the de- 
fendant in a criminal trial. The latter is of course 


free not to take the stand; but if he does, he 
waives the privilege against self-incrimination to 
some extent; see 8 Wigmore, Evidence §2276(2) 
(3d ed.). 

8. Paul Shipman Andrews in a letter to the 
New York Herald-Tribune, October 26, 1953, de- 
scribes an episode in which a claim of privilege 
apparently based on fear of perjury prosecution 
was not challenged by the Committee on Un- 
American Activities. 

9. December, 1953, page 1084. 
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yers concerned in the regrettable pro- 
nouncements we have here reviewed 
should have looked up the law first. 
They would have found that the 
leading case on disciplining lawyers 
who rely on the Fifth Amendment 
was unanimously decided by a great 
court—the New York Court of Ap- 
peals—as recently as 1940. The case 
did not, it is true, involve suspected 
Communists. The victim was a sus- 
pected ambulance-chaser. New York 
ambulance-chasers at that time were 
almost as much beset as Communists 
are now. This may have been un- 
fair, because the ambulance-chasers 
had neither a revolutionary ideology 
nor an H-bomb behind them. Any- 
how, a suspected lawyer refused to 
waive statutory immunity from pros- 
ecution for any disclosures he might 
make in a judicial investigation. His 
position was that, though he was in- 
nocent of wrongdoing, the questions 
he was expected to answer were in- 
criminating in the sense that they 
might expose him to a criminal pros- 
ecution. Disciplinary proceedings 
were commenced. They ended when 
the Court of Appeals held: 

The privilege against self-incrimi- 
nation is a constitutional guaranty of a 
fundamental personal right. Long re- 






The Taft- 
Hartley Act 


(Continued from page 399) 


to the lockout to force the abandon- 
ment of a bargaining demand by the 
union, although, of course, the union 
may use a strike to secure its demand. 


If it is right for the union to strike 
whenever it is advantageous to seek 
an increase, justified or not, is it not 
equally just for the employer, if he 
opposes the union and some of its 
aims, which he considers damaging 
to business or to be socialistic, to ap- 
ply economic pressure against the 


union or seek to get rid of it? 
This 


philosophy which 





garded as a safeguard of civil liberty 
it was firmly imbedded in the law of 
England and by the Fifth Amend- 
ment to the Federal Constitution be- 
came a basic principle of American 
Constitutional law. “It is a barrier in- 
terposed between the individual and 
the power of the government, a bar- 
rier interposed by the sovereign peo- 
ple of the State; and neither legislators 
nor judges are free to overleap it.” 
(Matter of Doyle, 257 N.Y. 244, 250). 
Applying this basic principle to our 
present problem we have no doubt 
that when the appellant, as a witness 
upon the inquiry at the Special Term, 
declined to sign a waiver of immunity 
and thus refused to relinquish in ad- 
vance a privilege which the Consti- 
tution guarantees to him, he was with- 
in his legal right. As was said by Pre- 
siding Justice Lazansky in Matter of 
Ellis (258 App. Div. 558, 572), ex- 
pressing the minority view at the Ap- 
pellate Division: “The constitutional 
privilege is a fundamental right and 
a measure of duty; its exercise cannot 





favors 


10. Matter of Grae, 282 N.Y. 428, 434, 26 N.E. 2d 
963, 966 (1940). Accord, In re Holland, 377 Ill. 346, 
36 N.E. 2d 543 (1941). These decisions do not 
mean that a claim of privilege must be ignored. 
They do remind us that disbarment is a judicial 
proceeding, preceded by a hearing, and requiring 
the production of competent evidence of moral 
turpitude or professional misconduct. 7 C.J.S. 
780-788. A grievance committee may be spurred 
by a lawyer's invocation of the privilege with 
respect to questions about criminal or unethical 
conduct to dig up some evidence. It may then, 
having presented an affirmative case before the 
appropriate tribunal, question the respondent. If 
he declines to answer, then reasonable inferences 


unions as against employers bears a 
suspicious socialistic taint, and leads 
to one law for unions and another 
for employers. We can readily con- 
cede that war between employers and 
unions is not a healthy situation, but 
when there are group strivings, mis- 
understandings, misrepresentations 
and misinformation, there are bound 
to be conflicts. If we cannot get rid 
of these, we can at least make sure 
that the law bears down equally on 
each. 

It is hoped that this situation will 
be clarified for the President, lest 
he be led into advocating a continu- 
ation of the biassed and unfair situa- 
tion existing under the Wagner Act. 


Lawyers and the Fifth Amendment 





be a breach of duty to the court.” 

It follows that, upon the facts dis- 
closed by the record, the present dis- 
ciplinary proceeding instituted against 
the appellant, wherein the single of- 
fense charged is his refusal to yield a 
constitutional privilege, is 
rantable.1° 


unwar- 


It is unlikely that the exercise of 
the privilege stands on any different 
footing from a refusal to yield it. 
The law as laid down in the Grae 
case is a salutary curb on our occa- 
sional impatience with the privilege, 
an impatience especially manifest 
in recent years when, as many think, 
not only crooks but traitors are 
sheltered by it. In the words of the 
Special Committee, “We should and 
must protect fundamental rights— 
We do not 
protect fundamental rights by mak- 
ing their exercise ground for dis- 
barment. 


even of Communists”. 





may be drawn from his refusal. Fish v. State Bar, 
214 Cal. 215, 4 P. 2d 937 (1931). But can a case 
be built on the respondent's silence, with nothing 
more? | should say that it cannot. 

A denial of admission to the Bar, as distin- 
guished from disbarment, is on a different footing, 
because as the law stands the applicant has the 
burden of satisfying the character committee or its 
equivalent of his fitness to be enrolled. If the 
applicant refuses to answer relevant questions, he 
probably cannot demand that he be admitted. 
See Brown and Fassett, “‘Loyalty Tests for Ad- 
mission to the Bar'’, 20 U. of Chi. L. Rev. 480 
(1953); but cf. Countryman, “‘Loyalty Tests for 
Lawyers’’, 13 Lawyers Guild Rev. 149 (1953). 


When we consider the obligation 
that our democratic economy owes to 
the private employer who provides 
employment for millions of our fel- 
low citizens, we should not be too 
quick to doubt his judgment as to 
what is good for his business, since it 
is by his effort and ambition that we 
have it. He makes mistakes, but so 
does the government, but we well 
know that if private enterprise is 
crushed, there is little choice but 
Communism. Before we rush too 
quickly to the aid of the unions in 
their struggle for power, let us ex- 
amine for a moment what their aim 
is and how it comports with demo- 
cratic rights. 
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Our Friendless Constitution: 


Do We Need a Board of Censors? 


by Henry W. Coil - of the California Bar (Riverside) 


® It must impress any impartial observer as an oddity that, in a constitutional 


government, legislative acts violative of the fundamental law may be adopted 


and executive excesses may be practiced, both to continue indefinitely so far as any 


corrective governmental action is concerned; that the privilege or duty of preserving 


the principles of the Constitution is, in the majority of instances, confined to private 


parties who are sufficiently injured and interested to meet jurisdictional tests; and 


that, in the absence of such private initiative, unconstitutional courses may be 
followed without limit in number or duration. 





® The recent celebrated case,' in- 
volving seizure of the steel mills 
pursuant to Executive Order, em- 
phasized a peculiarity of our Gov- 
ernment which may not have been 
generally observed, viz., that, while 
all governmental activities are pre- 
sumably to be conducted in accord- 
ance with the overriding plan and 
provisions of the Federal Constitu- 
tion, there is no officer or body whose 
primary duty it is to see that no 
violation of the Constitution occurs 
or, if it does occur, is not permitted 
to continue. 

Neither the Supreme Court nor 
any inferior court has power to 
intervene of its own motion or 
otherwise than at the instance of 
some complainant to restrain even 
that which appears to be an obvious 
disregard for constitutional mandate 
or policy. In the steel mill case, 
there seems to have been no one in 
the Government competent to in- 
voke the jurisdiction of any court, 
so that neither Judge Pine nor the 
Supreme Court would have taken 
cognizance of the act which seriously 
infringed constitutional principles, 
unless some private person or corpo- 
ration were injured and complained. 
If no owner of a steel mill had 
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sought legal relief (some steel com- 
panies did not), there would have 
been no judicial determination of 
the constitutionality of the Presi- 
dent’s action, and another precedent 
would have been created, to be fol- 
lowed by others until a body of prec- 
edents should have been built up 
sufhcient to work an alteration in 
the Constitution. Indeed, some such 
occurrences, more or less in point, 
which had arisen in both the distant 
and the recent past were relied upon 
in argument of the case. 

It may be suggested that it is the 
duty of all federal officers to uphold 
and entorce the Constitution, as 
shown by the oath taken by the 
President,” or by other executive offi- 
cers,* which requires those officers to 
restrain infringements of the Consti- 
tution by themselves as well as by 
others. But this is hardly so, for 
several reasons. 

In the first place, the President 
and other executive officers are not 
privileged conclusively to pass upon 
the constitutionality of their own 
acts, that being the function of the 
courts, and, from the courts, no 
advance or advisory opinions are 
available. Indeed, overly conscien- 
tious executives (with whom, how- 





ever, we have not been surfeited in 
recent years) might cause public in- 
jury by failing, out of excessive 
caution, to do that which they are 
empowered and ought to do. 

In the second place, it is not clear 


just what act would constitute a 
violation of the President’s oath to 


“preserve, protect and defend the 


Constitution”. In ordering seizure 
of the steel mills, the then President 
claimed to be performing that very 
duty. Neither the Attorney General, 
the Solicitor General nor the de 
fendant Secretary of Commerce 
could reasonably be charged with 
aiding domestic or foreign enemies 
or with failing to bear true faith 
and allegiance to the United States. 

The Attorney General is often 
thought of as our top national 
counsellor at law or even as a quasi 
advises the 
“Government” on all legal matters, 


judicial officer, who 


with some degree of authority, his 
opinions being published in num- 
bered volumes and given consider- 
able weight. But the term govern- 
ment is indefinite, and, whether we 
realize it or not, when we refer to 


1. Youngstown S. & T. Co., v. Sawyer, 343 
U.' S.-a9, 72'S. Ci. O63 

2. Constitution, Article Il, Section 1: | do sol 
emniy swear for affirm) thot | will faithfully 
execute the Office of President of the United 
States, and will to the best of my Ability, preserve 
protect and defend the Constitution of the United 
States 

3. 5 U.S.C. 16; |, A. B., do solemnly swear or 
affirm that | will support and defend the Con 
stitution of the United States against all enemies 
foreign and domestic; that | will bear true faith 
and allegiance to the same; that | take this 
obligation freely, without any mental reservation 
or purpose of evasion; and that | will well and 
faithfully discharge the duties of the office or 
which | am about to enter. So help me God 
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the Government, we usually mean 
the executive department, just as 
in Great Britain the reference is to 
the Prime Minister and his Cabinet. 
The Attorney General does not act 
as legal counsel for either the legis- 
lative or the judicial department, 
but only for the executive depart- 
ment. The Department of Justice is 
inaccurately named, for it is an ex- 
ecutive agency,* and the Attorney 
General, who heads it, is the ap- 
pointee of the President, a mem- 
ber of his Cabinet, usually of the 
same political party, and often 
his personal friend. Neither the At- 
torney General nor the Deputy At- 
torney General is required by statute 
to be learned in the law, though the 
Solicitor General and the six As- 
sistant Attorneys General are.® 

The office of Solicitor General is 
a curious one and not easily account- 
ed for, The statute makes the So- 
licitor General subordinate to the 
Attorney General, as are also the 
Deputy Attorney General and the 
\ssistant Attorneys General, but as- 
signs to him no particular duties 
other than “to assist the Attorney 
General in the performance of his 
duties”. Since the number of Dep- 
uties and Assistants to the Attorney 
General could be increased without 
limit as the amount of work might 
increase, the reason for introducing 
the title of Solicitor is not apparent. 
By official routine, however, the So- 
licitor General has come to be the 
one who represents the United States 
in matters coming before the Su- 
preme Court, both civil and crimi- 
nal,* although he may be accompa- 
nied on the briefs by other members 
of the Department of Justice or 
counsel for the executive bureaus 
or independent establishments. The 
Solicitor General may, and occasion- 
ally does, appear for the United 
States in the lower courts (as he did 
in the steel mill case), and his ap- 
proval is required before an appeal 
or application for certiorari is filed 
on behalf of the United States from 
lower to higher courts. He also be- 
comes Acting Attorney General 
when that officer is out of the Dis 
trict of Columbia. 


Attorney General Is an Advocate, 

Not a Judicial Officer 

It seems to be the primary duty of 
the Department of Justice, including 
the Attorney General and the So- 
licitor General, to support the Presi- 
dent and other executive officers, 
departments and bureaus against all 
comers, including Congress, the 
states and the people, and this, too, 
even where it is alleged, with every 
appearance of truth, that the chal- 
lenged conduct is violative of the 
Constitution. In short, the members 
of the Department of Justice are not 
judicial officers but advocates, and, 
like most advocates, they try to ef- 
fectuate the purposes of their princi- 
pals. In so doing, they can hardly 
be charged with failure to bear true 
faith and allegiance to the Constitu- 
tion; nor can they be criticized even 
for supporting “obviously” uncon- 
stitutional conduct, for what is ob- 
vious to one person may be far from 
obvious to another, and the class of 
things which are obviously uncon- 
stitutional has been reduced to a 
minimum during the past twenty 
years. 

Our purpose, of course, should be 
and is, not to disparage any member 
of the Department of Justice, but 
to ascertain if some part of the 
necessary constitutional machinery is 
missing or improperly functioning. 
We have to remember that few de- 
cisions, legislative, executive or judi- 
cial, are reached with unanimity. In 
the case involving seizure of the 
steel mills, the Chief Justice and 
two Associate Justices dissented and 
few of the six who concurred in the 
judgment were satisfied to stand 
upon the reasons assigned by others. 
Can an act which is supported by 
one third of the Court be called 
manifestly or outrageously uncon- 
stitutional? Can any of the executive 
department be expected to possess 
sounder judgment as to what is con- 
stitutional or unconstitutional than 
a Justice of the Supreme Court? 

Thus far, we have considered only 
excesses of the executive department, 
but there may be congressional 
breaches of the Constitution, and it 
is only fair to say that the executive 
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department has to answer not alone 
for its own constitutional infractions 
but often for those of Congress. 
This is so because a statute may 
operate by authorizing and directing 
an officer or bureau to do things 
which affect someone’s constitutional 
rights, in which event, litigation is 
instituted, not against Congress o1 
the United States, but against the 
executive agency in charge. Even 
suits which attack the constitution- 
ality of appropriations and, hence, 
of the taxing power to supply the 
funds for that purpose, are usually 
brought against some executive ofh- 
cer who is spending the money. 


Only Injured Party 

May Challenge Constitutionality 

In all such cases, the general rule 
holds that nothing can be done 
about unconstitutional legislation, 
taxation or appropriations, except 
by some private person who is direct- 
ly injured. But, in contradistinction 
to the right of a taxpayer in a mu- 
nicipality to restrain illegal taxation 
or expenditures, a federal taxpayer 
has no similar right, no matter how 
great his tax contribution may be.? 
That being so, there is, in practice, 
no constitutional limitation on the 
purposes for which Congress may 
tax or spend so long as it does not 
spend in a manner which proximate- 
ly causes private injury. 

Though the General Accounting 
Office,’ headed by the Comptroller 
General, has been set up to prevent 
the expenditure of public funds 
otherwise than as authorized by 
some act of Congress, this check 
probably does not extend behind 
the legislation to test its constitu- 
tionality. 

There are some matters of grave 


4.5 U.S.C. 291 

5. 5 U.S.C. 291, 293, 294, 295 

6. One who has contested a matter in the lower 
courts with the United States or any of its depart- 
ments or agencies should remember that, so soon 
as an appeal is taken to, or a writ of certiorari 
is granted by the Supreme Court, the conduct of 
the case, immediately and without formal notice 
or substitution of counsel, shifts to the Solicitor 
General, and all notices, briefs, and correspond 
ence in the case should be addressed accordingly 

7. Frothingham v. Mellon, 262 U. S. 447; Duke 
Power Co. v. Greenweoed County, 302 U. S. 675 
Alabama Power Co. v. Ickes, 302 U. S. 464 

8. 31 U.S.C. 4) ef seq 
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national import, arising from time 
to time, which do not involve any 
violation of the Constitution, but 
with respect to which the Attorney 
General is likely to support the 
President as against what to many 
would appear to be the just and 
proper course. Examples of these 
may be found in former Attorney 
General Cummings’ advocacy of 
President Roosevelt’s proposal to 
“pack” the Supreme Court, a project 
so extreme and distasteful that it 
alienated a number of influential 
Senators and Representatives who 
had been among that President’s 
staunchest supporters; and, more 
recently, the reluctance of one or 
more Attorneys General to differ 
with what was generally regarded 
as President Truman’s tolerance of 
both Communism and rascality in 
portions of the executive depart- 
ment. Since such matters involve no 
constitutional problems, but only 
those which are moral or political, 
no such technical excuse is allow- 
able as that which applies to advocacy 
or the latitude accorded counsel in 
the presentation of a legal argument 
or theory.® 

It should be said on behalf of any 
Attorney General, however, that, in 
writing formal opinions for the ad- 
vice of the President and others of 
the executive department, he, like 
the ordinary practicing attorney ad- 
vising a client, usually writes ex 
parte, and he does not have the 
advantage which a court possesses 
of hearing an opposing advocate 
point out the weaknesses in a pro- 
posed opinion and the strength of 
the contrary view.!° 

So, officially, the Constitution has 
no friend whose duty it is to fly to 
its defense when it is violated or 
threatened. That function is per- 
formed, if at all, by private enter- 
prise with the profit motive, so to 
speak, that is, by some individual 
or company primarily for his or its 
own benefit, rather than to preserve 
the integrity of the Constitution as 
an independent objective. 

The failure to provide some 
agency in the nation which would, 
in the absence of private actionable 
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injury, move to set aside unconsti- 
tutional acts of the legislative and 
executive departments has permitted 
important changes to be made that 
are unauthorized by the Constitu- 
tion. One of the outstanding exam- 
ples is the Department of Agricul- 
ture. The Constitution gives the 
Federal Government no powers over 
agriculture, and that this was clearly 
understood and intended is shown 
by Jefferson’s remark that, “Were we 
directed from Washington when to 
sow and when to reap, we should 
soon want for bread.” But now Con- 
gress does tell us when to sow and 
when to reap or, having sowed, 
whether or not we may reap." 

The Department of Agriculture, 
which has become one of the largest 
of the executive departments and 
through which Congress may exercise 
life and death control over agri- 
culture or types of agriculture by 
simply including them, or excluding 
them from subsidy, parity, or price 
stabilization programs, began its 
existence in 1839 with a trivial ap- 
propriation of $1000 for the purpose 
of collecting some statistics on farm- 
ing, to which, of course, no one could 
have objected, since no private in- 
terest was directly injured. 

Strange as it may seem, the gen- 
eral problem under discussion was 
appreciated in Revolutionary times 
by two states which authorized the 
election of censors to guard the state 
constitutions from infringement, but 
the idea did not spread, and those 
states afterwards abandoned the 
plan. This device appears to have 
been adopted at the suggestion of 








Henry W. Coil has been General Coun- 


sel for the California Electric Power Com- 
pany and its associated and predecessor 
companies since 1926. A graduate of the 
University of Colorado and the University 
of Denver Law School he was admitted 
to the Colorado Bar in 1914 and to the 
California Bar in 1919. 





Montesquieu, who praised the em- 
ployment of censors under the 
Roman Republic.'* 

The Constitution of Pennsylvania, 
adopted in 1776, provided for two 
censors who were to be elected in 
each city or county for terms of seven 
years. They were to perform func- 
tions in the nature of those of a 
modern grand jury so far as concerns 
the conduct of public officers, but 
not as to criminal offenses in general, 
that is, they were to oversee the 
conduct of public officers and make 
inquiry as to whether the Constitu- 
tion had been violated. This pro- 





9. It is too early to predict the role of the 
Attorney General in the Eisenhower Administration, 
but newspaper accounts up to the present indicate 
the likelihood that he will be, in part, a political 
emissary and patronage dispenser, possibly super- 
seding the Postmaster General in that time-honored 


capacity. 
10. In McGrath v. Kristensen, 340 U. S. 162, 
Mr. Justice Jackson said: ‘'! concur in the judgment 


and opinion of the Court. But since it is contrary 
to an opinion which, as Attorney General, | 
rendered in 1940, | owe some word of explana- 
tion. 39 Op. Atty. Gen. 504. | am entitled to say 
of that opinion what any discriminating reader 
must think of it—that it was foggy as the statute 
the Attorney General was asked to interpret. It 
left the difficult borderline question posed by the 
Secretary of War unanswered, covering its lack 
of precision with generalities which, however, 


gave off overtones of assurance that the act ap- 
plied to nearly every alien from a neutral country 
caught in the United States under almost any 
circumstances which required him to stay over- 
night. 

“The opinion did not at all consider aspects of 
our diplomatic history which | now think, and 
should think | would then have thought, ought to 
be considered in applying any conscription act 
to aliens. 05 

11. Some activities of the Department of Agri- 
culture are unquestionably proper federal func- 
tions, for example, the Forest Service administers 
property of the United States under Article IV, 
Section 3 of the Constitution, and the animal and 
plant inspection, quarantine, pest and parasite 
control are supported by the commerce clause 

12. Spirit of Laws (Nugent), 69, 119. 
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vision endured, however, for only 
fourteen years, being omitted from 
he Constitution of 1790. 

In Vermont, a similar system pre- 
vailed for almost a century. That 
state, in its first Constitution, 
idopted in 1777, provided that a 
ouncil of thirteen censors should 
be chosen by the people every seven 
ears, which should examine the 
onduct of public officers and de- 
termine whether the Constitution 
had been infringed, whether the leg- 
islature had exceeded its powers, 
whether taxes had been duly levied 
and collected and the public money 
properly expended, and whether in 
general the laws had been duly ex- 
ecuted. They also had power to call 
a constitutional convention at any 
time they deemed desirable. They 
last exercised that power in 1870 
when the constitutional convention 
so assembled adopted provisions 
terminating the Council of Censors. 

In our national affairs, congres- 
sional investigating committees ex- 
ercise some powers analogous to 
those of a board of censors, but they 
obviously are not expected to be 
very critical of Congress itself or 
of executive department officers who 
belong to the majority party, and 
they seldom are concerned with al- 
leged violations of the Constitu- 
tion. Congress has surprisingly little 
control over unconstitutional activ- 
ities of federal officers. The power 
of appointment and removal is sole- 
ly in the President.!* Therefore, un- 
less conduct merits the cumbersome 
process of impeachment, Congress 
can only abolish the office, repeal the 
law under which the officer acts, or 





cut off the appropriation which: sup- 
ports the activity, and it cannot get 
rid of an objectionable officer by 
stopping that individual’s pay, since 
that method amounts to a bill of 
attainder.!4 

There ought to be an officer or 
official body of some kind in the 
governmental establishment to sym- 
bolize the majesty of the nation, the 
sovereignty of the people, and the 
sanctity of the Constitution, to be 
an adherent and advocate of any de- 
partment, branch, or officer of the 
government or of any person OF as- 
sociation asserting rights under the 
Constitution, and to have power to 
act automatically and without hav- 
ing to be incited by other influences. 

Of course, any suggestion that a 
national board of censors be created 
would meet immediate and violent 
opposition, because of the connota- 
tion of the word censor implying an 
investigation of morals and a limi- 
tation on freedom of speech and 
press. But possibly a court of ad- 
visory opinions might be acceptable 
for doing that which is now en- 
tirely unprovided for, that is, render- 
ing to the legislative and executive 
departments impartial advisory opin- 
ions on constitutional limitations. 
Such opinions might be rendered 
either on request or voluntarily and 
even when it is known that such 
opinions are unwanted and unwel- 
come. Notwithstanding that the 
opinions of such a court would carry 
no sanction and would be unenforce- 
able by process of any sort, they 
would be powerful stimulants to 
public discussion and political edu- 


cation. They would serve as rallying 
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for those who, with such 
leadership, might co-operate in pre- 
serving the Constitution, but who 
otherwise might not be confident 
enough of their own opinions or 
sufficiently bold to do so. Such court 
or an officer thereof would be au- 
thorized to bring and prosecute ap- 
propriate actions in other courts 
having jurisdiction of the subject 
matter solely upon the ground o% 
violation or threatened violation of 


grounds 


the Constitution and without having 
to show injury to any private person. 

In a republic, a democracy or any 
type of popular government, the 
ultimate guiding hand and highest 
power and perpetuating influence 
is public sentiment, opinion, knowl- 
edge, awareness, prudence, informa- 
tion and judgment. Hence, educa- 
tion, discussion, argument, warning, 
apprehension and informed concern 
are indispensable. 

In the end, there is no power to 
compel the people to do or refrain 
from doing anything, but, long be- 
fore the end is reached, they should 
be adequately advised as to what 
they should or should not do. No 
people will ever intentionally push 
their nation over the brink of a 
precipice, but there is no assurance 
whatever that, being uninformed or 
ill advised, they will not gradually, 
one after another, consent to un- 
constitutional or perilous steps, acts, 
or procedures which will lead their 
country into a decline from which 
there is no escape. 


13. Constitution, Article II, Section 2. 

14. United States v. Lovett, 328 U. S$. 303—an 
unusual case in that the Congress of the United 
States appeared by counsel as amicus curiae by 
special leave of court. 
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SuprEME COURT AND SU- 
PREME LAW. Edited by Edmond 
Cahn. Bloomington: Indiana Uni 
versity Press. $4.00. Pages 250. 

This thought-provoking book, ded- 
icated to Chief Justice Vanderbilt of 
New Jersey and edited by Professor 
Edmond Cahn of New York Uni- 
versity, gives to the public at large 
the benefit of the discussion of judi- 
cial review held at New York Uni- 
versity on the one hundred and fif 
tieth anniversary of the decision by 
the Supreme Court of the great case 
of Marbury v. Madison, 1 Cranch 
137. The lectures which furnish the 
basis of the discussion deal with four 
major subjects: “Review and Feder- 
alism”, by Professor Paul A. Freund 
of Harvard; “Review and Basic Lib- 
erties”, by Professor John P. Frank 
of Yale; “Review and the Distribu 
tion of National Power’, by Pro 
fessor Willard Hurst of Wisconsin; 
and “Review and Majority Rule”, 
by Charles P. Curtis, of the Boston 
Bar. The introductory chapter is by 
Professor Cahn who presents judicial 
review as a distinctly American con 
tribution to the science of govern 
ment. 

The second and third chapters of 
the book are reports of panel dis 
cussions dealing respectively with 
“The Conditions and Scope of Con- 
stitutional Review” and “The Proc- 
ess of Constitutional Construction”’. 
Dean Ralph F. Bischoff of New York 
University Law School opens the 
discussion covered by the second 
chapter with a brief paper on “Status 
To Challenge Constitutionality”; 
Professor Frank following him deals 
with the doctrine relating to “Politi- 
cal Questions”; and Professor Freund 
with “Review of Facts in Constitu 
tional Cases”. In. the discussion cov 
ered by the third chapter, Professo1 
Hurst deals with “The Role of His 
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tory” in the process of constitutional 
construction, Mr. Curtis with “The 
Role of the Constitutional Text” and 
Dean Bischoff with “The Role of 
Official Precedents’. ‘The titles clear- 
ly indicate the scope of the discus- 
sion, which handles very ably most 
of the important problems of Amer- 
ican constitutional law. 
Constitutional law is that branch 
of jurisprudence which deals with 
the exercise of sovereign power. 
American constitutional law is con- 
cerned with the exercise of sovereign 
power under our Constitution, which 
guarantees the fundamental rights 
of the individual against infringe- 
ment by governmental power, di- 
vides the exercise of sovereign power 
between state and national govern- 
ments and, with respect to the na- 
tional government, makes a tripartite 
division of power between the legis- 
lative, the executive and the judicial 
branches, with a system of checks 
and balances so arranged that none 
of them can long abuse the portion 
of sovereign power allotted to it o1 
establish a despotism by arrogating 
the whole thereof to itself. The judi 
ciary is the keystone of the arch ol 
this constitutional system, charged 
with the responsibility of declaring 
and upholding the rights of the in- 
dividual as against the exertion ol 
governmental power, with upholding 
the rights of the states as against the 
Federal Government and of the Fed- 
eral Government against state action, 
and of preventing the exercise by the 
departments of government of pow- 
ers which have not been granted 
them, as in the steel seizure case. 
Without this 
by the judiciary, our constitutional 


exercise of power 
system simply would not be work- 
able. 

No one ordinarily questions the 
power of the judiciary to enforce the 
Constitution as the supreme law ol 
















































the land where conflict arises in 
any matter except with respect to 
the validity of an Act of Congress. 
Since the foundation of the Gov 
ernment, however, there have been 
those who have argued that the 
limitations of the Constitution were 
intended to be binding upon the con 
sciences of legislators but to have no 
be enforced 
by the courts. This arises from con 
fusion of thought as to the nature 
of the Government. With us, sove1 
eign power resides, not in the Gov 


authority as law to 


ernment, but in the people. Legisla 
tors are but agents to whom is dele 
gated the exercise of governmental 
power. The Constitution marks the 
limits of that power; and acts be 
yond the limits of the power granted 
must necessarily be void. Otherwise, 
the creature becomes greater than 
the creator and sovereign power is 
vested in the legislature instead of 
in the people. In Marbury v. Madi- 
son, Chief Justice Marshall an 
nounced this doctrine so clearly that 
it became and remains firmly em- 
bedded in our constitutional struc- 
ture. There seems to me to be no 
answer to what he had to say on the 
subject, viz.: 
This original and supreme will or 
ganizes the government, and assigns 
to different departments their respec- 
tive powers. It may either stop here, 
or establish certain limits not to be 
transcended by those departments. 
The government of the United States 
is of the latter description. The powers 
of the legislature are defined and lim- 
ited; and that those limits may not 
be mistaken or forgotten, the consti 
tution is written. To what purpose 
are powers limited, and to what pur 
pose is that limitation committed to 
writing, if these limits may, at any 
time, be passed by those intended to 
be restrained? The distinction between 
a government with limited and un- 
limited powers is abolished if those 
limits do not confine the persons on 
whom they are imposed, and if acts 
prohibited and acts allowed, are of 
equal obligation. It is a proposition 
too plain to be contested, that the con 
stitution controls any legislative act 
repugnant to it; or that the legislature 
may alter the constitution by an ordi 
nary act. 
+ os 
It is, emphatically, the province and 
duty of the judicial department, to 
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say what the law is. Those who apply 
the rule to particular cases, must of 
necessity expound and interpret that 
rule. If two laws conflict with each 
other, the courts must decide on the 
operation of each. So, if a law be in 
opposition to the constitution; if both 
the law and the constitution apply 
to a particular case, so that the court 
must either decide that case, conform- 
able to the law, disregarding the con- 
stitution; or conformable to the con- 
stitution, disregarding the law; the 
court must determine which of these 
conflicting rules governs the case: this 
is of the very essence of judicial duty. 
If then, the courts are to regard the 
constitution, and the constitution is 
superior to any ordinary act of the 
legislature, the constitution, and not 
such ordinary act, must govern the 
case to which they both apply. 

While the statement in Marbury 
v. Madison was of great value in 
crystallizing and clarifying this doc- 
trine, it embodied nothing new or 
strange and could in no sense be re- 
garded as judicial usurpation of 
power. In Federalist 78, Alexander 
Hamilton announced the same doc- 
trine as a reason for adopting the 
Constitution. It was set forth in the 
concurring opinion of Mr. Justice 
Iredell in Calder v. Bull, 3 Dallas 
286, 398, five years before Marbury v. 
Madison, and the supremacy of state 
constitutions over statutes had been 
decided by four state courts even 
prior to the adoption of the Federal 
Constitution. The cases were Holmes 
v. Walton (referred to in State v. 
Parkhurst, Halstead 427, 444, and 
Taylor v. Reading, 4 Halstead 440), 
decided in New Jersey in 1779; Com- 
missioner v. Caton, 4 Call. 1; Case 
of the Judges, 4 Call. 139, decided in 
Virginia in 1782 and 1788 respec- 
tively; Trevett v. Weedon, decided 
in Rhode Island in 1786 (2 Arnold, 
History of Rhode Island c. 24, 
Cooley’s Const. Lim. (7th ed.) 229, 
10 Records of Rhode Island (1865) 
219); and Bayard v. Singleton, | 
N. GC. 5, 1 Mart. 48, decided in North 
Carolina in 1787. 

The task of interpreting, apply- 
ing and enforcing the provisions of 
the Constitution is not, of course, a 
simple task. The right of litigants to 
raise constitutional questions, the 


duty of the court to confine the exer- 


cise of its power to juridical as dis 


tinguished from political matters, 
and the handling of facts in connec 
with the constitutional 


tion ques 


tions raised—all of these present 
questions of grave difficulty, the an- 
swers to which, as given by the Su 
preme Court, have varied from time 
to time. Even the interpretation to 
be given the language of the Consti- 
tution is not fixed and definite as are 
the rules of mathematics, but such 
interpretation is to be made in the 
light of history and the changing 
conditions of the times with such 
help as may be had from prior deci 
borne in 


sions. It must always be 


mind that it is a charter of govern 
ment that is being interpreted, not 
a mere contract or statute, and that 
its meaning is to be ascertained, not 
merely by inquiring what was in the 
minds of its framers, but by consid 
ering the principles which it em- 
bodies in the light of the history of 
the nation and the needs of the social 
organism. The thought was well ex- 
pressed by Chief Justice Hughes in 
Home Building & Loan Association 
v. Blaisdell, 290 U. S. 398, 442, where 
he said: 
It is no answer to say that this public 
need was not apprehended a century 
ago, or to insist that what the provi- 
sion of the Constitution meant to the 
vision of that day it must mean to the 
vision of our time. If by the state- 
ment that what the Constitution 
meant at the time of its adoption it 
means today, it is intended to say that 
the great clauses of the Constitution 
must be confined to the interpretation 
which the framers, with the conditions 
and outlook of their time, would have 
placed upon them, the statement cat 
ries its own refutation. It was to guard 
against such a narrow conception that 
Chief Justice Marshall uttered the 
memorable warning—‘“We must never 
forget that it is a constitution we are 
expounding” (McCulloch v. Maryland 
4 Wheat. 316, 407)—‘a 
intended for ages to come, and con- 


constitution 


sequently, to be adapted to the various 
Id., p. 415. 
When we are dealing with the words 
of the Constitution, said this Court in 
Missouri v. Holland 252 U. S. 416, 433. 
“we must realize that they have called 
into life a being the development of 


crises of human affairs’. 


which could not have been foreseen 
completely by the most gifted of its 


begetters. . . . The case before us must 
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be considered in the light of our whole 


experience and not merely in that of 

what was said a hundred years ago.” 

Che book under review presents a 
systematic analysis by a group of ex- 
perts of the Supreme Court’s enforce- 
ment of constitutional limitations 
for the 150-year period following 
Marbury v. Madison. While we may 
not agree with all of their conclu- 
sions, they have rendered a real serv- 
ice in the analysis they have made 
and in the light which they throw 
upon what is properly considered the 
most important work of the Ameri- 
can judiciary. Of special interest, I 
think, is Mr. Curtis’ adaptation to 
the law of the Constitution of White- 
head’s concept of law as immanent, 
which is but version of 
Cicero’s idea that law arises out of 
the nature of things. Mr. Curtis sees 
the need for what he calls an imma- 


another 


nent order as well as for one imposed 
by authority, and he concludes his 
lecture with this eloquent passage: 

Our hopes do not rest on the Consti- 

tution, nor on the law, nor on our 

courts. Our hopes rest on something 
among us, which we have made artic- 
ulate only in part. They are false 
hopes only if they are not evoked and 
expressed, only when they have not 
been explained, rationalized, under- 
stood and acknowledged. We must 
carry them across the dark gap be- 
tween the implicit and the explicit. 

What we sense but darkly must be 

said clearly for our salvation. This, it 

seems to me, is what John Marshall 

did for us in the case of Marbury v. 

Madison. He snatched from the ma- 

jority and offered to our courts, the 

function of rendering our political 
decencies and aspirations into imma- 
nent law. What we owe to Marshall 
is the opportunity he gave us of com- 

bining a reign of conscience with a 

republic. 

The book is not one which the 
ordinary reader will enjoy, for an 
intelligent reading presupposes a 
considerable knowledge of constitu- 
tional history as well as of the deci- 
sions of the Supreme Court. Those 
who are interested in constitutional 
history or political theory, however, 
will find in it much that is informa- 
tive and thought-provoking. 

JOHN J. PARKER 
United States Court of Appeals 
Charlotte, N. C. 
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Orrice MANAGEMENT MAN- 
UAL FOR LEGAL AID SOCI- 
ETIES. By Junius L. Allison. Chi- 
cago: Public Administration Services. 
1953. $2.00. Pages vit, 109. 

As the author points out in his 
informative introduction, this man- 
ual was compiled because of the in- 
creasing number of legal aid societies 
in the United States and the develop- 
ment of existing societies into more 
clearly defined law offices. It is a 
collation of the tested and tried 
techniques and procedures for legal 
aid administration, gathered from 
the 125 existing legal aid units 
throughout the country. 

This is a “how to” book and spells 
out in definite and clear detail how 
to operate small, medium and large 
legal aid offices and law school clinics. 
It deals with such everyday prob- 
lems as making the file, the mail, 
docket books, the first interview, sub- 
sequent interviews, financial transac- 
tions, personnel, and the attorney’s 
case record. 

Though designed primarily for 
legal aid lawyers, this systematic law 
office management manual could be 
of invaluable assistance to beginning 
attorneys who have not had the valu- 
able experience of “interning” in le- 
gal aid clinics. A law school graduate, 
inexperienced in conferring with the 
lay public, will find practical advice 
on interviewing the client. The au- 
thor, senior attorney in the Chicago 
Legal Aid Bureau, and formerly an 
active practicing attorney and _lec- 
turer on social law, suggests: 

Recognize the most important factor 
in law practice: The client has come to 
you because he is in distress. He seeks 
your counsel because he believes you 
are skilled and proficient in matters of 
which he is entirely ignorant. Do not 
lecture or talk down to the client. Do 

not fire questions at the client like a 

machine gun. The interview is not a 

cross-examination. Use simple words. 

Confine the information you give to 

relatively few ideas. Make sure you 

sense the attitudes he holds because 
these will either block the discussion 
or keep the main problems out of it. 

The interviewer should be friendly 

and interested. 


The beginning attorney will also 
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find usable the detailed forms de- 
signed for an attorney’s first inter- 
view in specified types of cases, for 
example: Adoption Information 
Form; Application for Divorce Ac- 
tion; Personal Injury Form; Personal 
Injury, Witness’ Report; and Author- 
ization for Medical Records and Re- 
ports. 

This manual is an essential guide 
for a legal aid society whether it be 
a volunteer unit in a small commu- 
nity, a law school clinic, or a metro- 
politan legal aid office with a large 
staff of paid attorneys. It is well in- 
dexed, brief and yet comprehensive. 

FRANCES CRAIGHEAD DWYER 
Atlanta, Georgia 


Tue LEGAL AID SOCIETY: 
NEW YORK CITY: 1876-1951. By 
Harrison Tweed. Published by The 
Legal Aid Society, 11 Park Place, 
New York City. (Copies available on 
request) 1954. Pages ix, 122, with 
bibliography. 

In his usual incisive style, ani- 
mated by his irrepressible spirit, 
Harrison Tweed has written this 
short book to recount the struggles 
and development of The Legal Aid 
Society during its first seventy-five 
years of serving as lawyer to the poor 
in New York City. The recital takes 
on added interest because the Society 
is the oldest legal aid organization 
in America and (so far as I am aware) 
the oldest in the entire world. 

For Mr. Tweed this was a labor of 
love inasmuch as he had resigned as 
the Society’s president in May, 1945, 
after VE Day when he became Presi- 
dent of The Association of the Bar 
of the City of New York. On that 
occasion Franklin E. Parker, Jr., 
wrote: 

Our President has not only been 
wise and earthy and warm-hearted; he 
has often been profane. Out of his 
authorized profanity has come a guid- 
ance and response which have made 
the last few years of The Legal Aid 
Society truly significant. 

All who work in the Legal Aid 
ranks, whether as officers, directors, 
or staff members, will want to read 
his book because its history is the 


prototype for all others. It has had 
its full share of woes; but it neve 
departed from the idealism of its 
mission. 

Certain statistics are of significance 
to economists and sociologists as well 
as lawyers. Although New York City 
has been steadily growing, the num- 
ber of the Society’s civil cases has 
been nearly constant at about 35,000 
for more than a decade. This expe 
rience (which is confirmed by that in 
Boston) suggests that the need on the 
civil side is being satisfactorily met. 
Growth of population may be just 
about offset by the fact that so many 
persons are raising themselves out of 
the lower income brackets into some- 
what higher brackets. 

In sharp contrast, the volume of 
criminal cases more than doubled 
from 1946 to 1951 and is currently 
amounting to about 18,500 cases per 
year. The reason for this is that the 
Society has been able to extend its 
service: the need has always been 
there. 

Costs of operations, which had to 
rise during our inflationary period, 
are defrayed by private gifts from 
citizens with the load fairly evenly 
divided between lawyers and laymen. 

Members of the American Bar 
Association will find a painful re- 
minder at page 53. In 1946, Mr. 
Tweed as chairman of the Standing 
Committee on Legal Aid Work felt 
constrained to state to the House of 
Delegates: 

Your committee believes that this 
may well be the last call to the Ameri 
can Bar Association to take the lead 
ership in legal aid work and, by doing 
so, to win the gratitude and respect 
of the community. If this call to the 
American Bar Association goes un- 
answered, the small group of lawyers 
who have been the backbone of legal 
aid may turn to the civilian welfare 
agencies throughout the country to 
assume the leadership. 

The day was saved by a few far- 
sighted men in key positions. One 
was the chairman of the Budget 
Committee, William J. Jameson, 
now President of the Association. 

Statesmen will wish to study Mr. 
Tweed’s philosophic discussion con- 
cerning the future of legal aid—its 
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support and its control. While rec- 
ognizing that some governmental 
support may prove necessary, his 
ideal is that legal aid may find its 
management in the legal profession 
ind its financial support in the com- 
munity. This he calls “Legal Aid— 
\merican Style”. 

Romanticists are advised to turn 
first to page iii and study the word- 
ing and typography of the Dedica- 
tion. 

REGINALD HEBER SMITH 
Boston, Massachusetts 


Merritt ON NOTICE. A Com- 
prehensive Treatise on the Principles 
and Practice of Legal Notice. By 
Maurice H. Merrill. Kansas City, 
Missouri: Vernon Law Book Com- 
pany. 1952. In three volumes, pages 
xl, 752; tv, 786; tv, 747. 

The American Bar has produced a 
number of outstanding legal writers. 
Any twentieth century list of such 
writers will have to include Dr. 
Merrill’s name. There is no mistak- 
ing the fact that this work is out- 
standing and superior. It is the work 
of a perfectionist who knows his 
subject. It is thorough and compre- 
hensive. The author disclaims writ- 
ing an encyclopedia or digest. If by 
this he means that he has done more 
than cite cases for and against stated 
propositions, he is right. The work 
constitutes a critical examination 
and discussion of legal principles 
with a citation of authorities that is 
ample but not exhaustive. 

Dr. Merrill began his work on this 
treatise in 1928. He chose to treat an 
everyday subject that has been long 
neglected. The concept of notice 
pervades the whole field of law, yet 
no articulated study on the subject 
has been made since Wade on Notice 
was last published in 1886. In this 
treatise the author follows the con- 
cept of notice in all its ramifications 
and contacts through the whole body 
of the law. 

Necessarily, the author begins with 
a critical analysis of the terminology 
of notice. No subject can be discussed 
with discrimination if terms are used 
like blank checks, and “jigger’’ can 


mean anything from a measure to a 
feather duster or a_ constellation. 
Hence, the author sets out some 
terms by means of which components 
and concepts can be distinguished 
one from another. I hasten to add, 
however, that the user of the work 
will not have to familiarize himself 
with a glossary of esoteric terms in 
order to use this work. The intro- 
ductory chapter of twenty-four pages 
and a glance at the table of contents 
(which incidentally reflects an excel- 
lent organization of the subject mat- 
ter) will orient the user and furnish 
him with almost self-explanatory 
terms that will enable him to think 
clearly in a field where ignorance, 
loose terminology, and fuzzy think- 
ing abound. 

What is meant by “constructive 
notice”? Is it synonymous with im- 
puted notice? Those who think the 
term is a word of art should read 
Section 17. What is the difference 
between absolute, implied, imputed 
and presumptive notice? What is 
“unforgettable knowledge”? All these 
questions and more are answered in 
the short introductory chapter, with 
references to later portions of the 
work where the effect of the differ- 
ences in legal matters is fully docu- 
mented. 

In describing the work, one is 
tempted to reprint the table of con- 
tents, but only a few features can be 
mentioned here. The work is divided 
into four parts. The first part consists 
of one short introductory chapter in 
which terms are defined and the 
anatomy of notice is considered. It 
should be read by every lawyer. It 
will open the windows of his mind. 
This is followed seriatim by a discus- 
sion of cognitive notice (Part II), 
absolute notice (Part III), and vi- 
carious notice (Part IV). 

The discussion of cognitive notice 
concerns the cases in which a person 
is deemed to have notice of fact X 
because he knew fact Y, or is deemed 
to have notice of some ultimate fact 
because he was aware (or ought to 
have been aware) of certain inquiry- 
provoking physical conditions, con- 
duct, document, event or transaction. 
The circumstances that impose or 
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relieve from the duty to inquire are 
examined, as is also the sufficiency of 
compliance with the duty where it 
exists. The text indicates that the 
circumstances which put people on 
inquiry are far more numerous and 
diverse than most lawyers realize. 
Ihe discussion of cognitive notice, 
when combined with the author's 
treatment of record notification in 
connection with real estate transac- 
tions, makes this work practically 
indispensable to the real estate law- 
yer. The treatment of these two top- 
ics is outstanding. Nothing in the 
standard works on real property and 
titles comes near this treatise in deal- 
ing with that subject. Real estate 
lawyers who do not add this treatise 
to their libraries will deprive them- 
selves of the best medium in the field. 
The section on lis pendens is also ex- 
cellent and up to date. 

The treatment of record notifica- 
tion is found in Part III under the 
general head of absolute notice. Ab- 
solute notice, of course, is not con- 
fined to real estate matters. It covers 
the situations in which the law im- 
poses on one person a duty to know 
and on another a concomitant duty 
to inform or make knowledge avail- 
able. These duties may arise out of 
custom, contract or statute. The 
sources of the duty, the permissible 
means of notification, the time and 
formal requisites thereof are all 
treated. In this part of the work, 
Chapter 9 on “Unforgettable Knowl- 
edge” deserves special mention. Any- 
one who starts reading it will not lay 
the book aside until he has finished 
the chapter. Also in this section, the 
discussion of “Emanation of Notifica- 
tion” (Section 578 et seq.) treats an 
important but often neglected facet 
of the law. 

The late William Draper Lewis 
once stated that it cost the American 
Law Institute at least $10,000 to 
formulate Sections 9, 10 and 11 of the 
Restatement of Agency dealing with 
knowledge and notice. Experts in all 
fields of the law were called in for the 
purpose. Its importance justified the 
time, care, talent and money expend- 
ed. The subject is, of course, included 
in this work, largely in Part IV under 
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the general heading of vicarious no- 
tice. Here there is a discussion of 
principles, cases, and views with the 
citation of cases. And it is well done. 

The specific mention of some parts 
of this work could raise the implica- 
tion that other parts are not so good. 
The reviewer disclaims such an im- 
plication. The work is excellent 
throughout. Because it runs to three 
volumes, some may think this is an- 
other instance of a small segment of 
the law spread thin. It is not. Treat- 
ment of a pervasive concept is here 
compressed into relatively small 
space. Very few writers say more with 
fewer words. The manuscript has ob- 
viously been revised with care. It is 
concise, terse, pithy and compendi- 
ous. Scholarly works are often dull, 
hard reading. This is not. It has good 
literary style and flavor. 

Coverage is indicated by a table of 
cases that runs to 289 pages in six- 
point type. These cases are cited with 
discrimination. They are accurately 
and soundly analyzed. The principles 
involved are critically examined. 
Conflicting views are noted and ap- 
praised. The reasons for preferring 
one view over another are stated. So 
also, where the author predicts the 
probable course of development, he 
states his reasons therefor. A feature 
of the citations that will be appreci- 
ated by many is the frequent addi- 
tion of a parenthetic statement indi- 
cating the nature of the case cited. In- 
ternal cross references augment a 
good index of 113 pages running 
from abandonment to zoning. Last- 
ly, the publisher deserves commenda- 
tion for excellent typography, paper 
and binding. 

The unusually high quality of this 
treatise as disclosed by his day-to-day 
use of it has so impressed the review- 
er that its excellence cannot be ad- 
equately reflected in this brief review. 

Epwarop S. BADE 


University of Minnesota 
Minneapolis, Minnesota 


Broapmoor: A HISTORY OF 
CRIMINAL LUNACY AND ITS 
PROBLEMS. By Ralph Partridge. 
London: Chatto and Windus. 1953. 
Price: $4.00. Pages vi, 278. Distrib- 
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uted in the United States by John 
De Graff, Inc., New York. 

There are few problems more pei 
plexing than that of the disposition 
of insane criminals. Although it is 
generally agreed that there are in- 
stances in which criminals are so 
mentally deranged that they cannot 
properly be considered responsible 
for their acts, there is still disagree- 
ment as to the disposition which 
should be made of such individuals. 
In addition, there is considerable 
debate as to the standards which are 
to be applied in determining legal 
responsibility for crimes. This book 
relates how the problem of the crimi- 
nally insane is handled in England, 
describing in detail the history and 
operation of England’s hospital for 
insane criminals. 

The author opens this book with 
a discussion of the legal aspects of 
insanity, tracing the background for 
the statutory provisions under which 
the criminally insane are committed 
to Broadmoor, citing the Act of 1800 
which provided that all persons ac- 
quitted on the grounds of insanity, 
or found to be insane on arraign- 
ment, could be ordered to be de- 
tained in close custody “until Her 
Majesty's pleasure be known”. In 
1893 an act was passed which intro- 
duced the controversial and, ap- 
parently, inconsistent verdict known 
as “Guilty but Insane’. Even though 
insanity is not often pleaded except 
in capital offenses, recommendations 
had been made by 1807 to erect a 
building in which to confine persons 
committed under these acts. Broad- 
moor, which has a bed capacity of 
1000, with a staff of about 300, began 
receiving patients in 1863. 

In his discussion of legal insanity, 
the author gives a somewhat super- 
ficial criticism of the M’naghten 
Rules for determining sanity. He 
points out that these rules, which 
were formulated in 1843, have short- 
comings in that they are not com- 
pletely consistent with present day 
medical concepts of insanity. How- 
ever, he notes that there is some 
basis for the rules having stood the 
test of time, and states “but fortu- 
nately the wording permits a certain 


latitude of interpretation, and has 
allowed the lawyers some grounds for 
manoeuvre”. He quotes Lord Hal 
dane as having stated that he had 
never heard of the M’naghten Rule 
embarrassing any judge, when jus 
tice required an acquittal. 

In the chapter on “Medical In 
sanity’, the author describes various 
types of mental illness and stresses 
the relationship between insanity 
and crime, in particular, homicide. 
He presents a number of interesting 
case histories of insane criminals 
who have been committed to Broad 
moor. His case material illustrates 
the difficulties which are encountered 
in the diagnosis of mental illness 
and also in ascertaining responsibil 
ity. The cases also point to the diffi 
culties inherent in formulating ac- 
ceptable definitions of legal sanity. 
The author concludes that the dif 
ferences between legal and medical 
concepts of insanity will only be 
resolved when these conditions can 
be defined in terms which are accept- 
able to both the medical and legal 
professions. 

The detailed and intimate descrip 
tion of the history of Broadmoor and 
of the development of its progressive- 
ly improved and humane program for 
the treatment of its patients makes 
up the nucleus of this absorbing 
book. The reader is taken through 
several generations and shown how 
changing attitudes have slowly mod- 
ified the treatment program in this 
institution. The book describes the 
difficulties which have been encoun 
tered in maintaining safe custody of 
potentially dangerous individuals 
and, at the same time, in attempting 
to create a relaxed atmosphere in 
which these mentally ill individuals 
could be successfully treated. The 
author shows how these problems 
have been overcome by developing a 
program in which patients are en- 
couraged to participate regularly in 
various types of occupational, recrea- 
This 
treatment program has made Broad- 


tional and social activities. 
moor an institution with a warm 
community spirit, where efforts are 
directed toward restoring the pa- 


tient’s sanity and returning him to 
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society. Careful plans have been 
made for the follow-up of released 
patients in order to insure public 
safety. 

Broadmoor is a tribute to the de- 


voted workers who have shouldered 
the difficult and often thankless task 
»f caring for criminally insane indi- 
viduals, many of whose offenses 
arouse only fear, antipathy and re- 
pugnance in the minds of the public 
at large. This book may be read with 
profit and enjoyment by legislators, 
jurists, lawyers, physicians and others 
interested in the problem of the dis- 
position of the criminally insane. 
James V. BENNETT 

Bureau of Prisons 

Washington, D. C. 


A pMINISTRATIVE LAW By 
Kenneth Culp Davis. St. Paul: West 
Publishing Co. 1951. Pages xvi, 1024. 

Though Professor Davis’s book 
was published in 1951 it is well to 
review it now that there has been 
time to assess its value. In 1951, it 
was awarded the Gerard Henderson 
Prize for the best book concerning 
administrative law in the previous 
five-year period. The book is a com- 
pact, single volume. It is devised in 
part for students. But like Dean 
Prosser’s hornbook on Torts it is in 
fact a full-fledged, tightly packed 
treatment of the subject. It reflects 
the now accomplished maturity and 
complexity of the subject. This re- 
viewer has been impressed by the 
serviceability of the book as a tool 
for research in the solution of prob- 
lems, and for that reason it would ap- 
pear to be particularly well,adapted 
for the practitioner. 

The book is primarily concerned 
with federal administrative law in 
the sense that the judicial material 
is predominantly federal, though in 
some fields—the writs of mandamus 
and certiorari, for example—the state 
decisions are canvassed. The state 
courts are, however, apt to follow the 
lead of the federal courts in dealing 
with the principal doctrines of ad- 
ministrative law and where there are 


significant variations the author has 
dealt with them. 

The strength of this treatise lies in 
the meticulous, well-reasoned treat- 
ment of the decisions and the de- 
tailed analysis of the Administrative 
Procedure Act. Professor Davis is a 
friend of the administrative process 
but not an undiscriminating one nor 
an apologist for its excesses. Admin- 
istrative procedure must serve two 
equally valid ends: the whole-heart- 
ed furthering of the statutory pur- 
poses and the protection of the 
individual against the unwarranted 
exercise of administrative power. 
Professor Davis maintains an ex- 
emplary balance between these two 
objectives. He explores fully the 
right to hearing, the presentation of 
evidence, the evaluation of evidence 
and the making of findings. He is not 
one of those who would set up tech- 
nical obstacles to securing judicial 
review. Readers of this JOURNAL may 
remember that he has been critical of 
postponing judicial review by the 
kind of insistence on case or contro- 
versy or “ripeness” which looks to 
the form of administrative action 
rather than to its practical effects. 
He is nearly at all points a propo- 
nent of a balanced system, of an ad- 
justment between agency and court 
which recognizes generously the ap- 
propriate function of each. 

Mr. Davis believes that some of the 
demands made in the name of fair 
procedure unnecessarily hamper the 
valid use of administrative “exper- 
tise” and reduce disproportionately 
the efficiency of the administrative 
process. There are times when the 
reader may feel that his readings of 
certain provisions of the Adminis- 
trative Procedure Act are somewhat 
distorted by this conviction. But 
though their conclusions may arise 
from a slightly different point of 
view, lawyers and judges, too, are 
coming to see that they have a stake 
in the efficiency of the administrative 
process; delays and complexity add 
heavily to the costs of litigation and 
impede the conduct of business. It 
is the judges and the bar associations 
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have initiated the current 
President's Conference on Adminis- 
trative Procedure designed to in- 
crease its efficiency and speed, and 
reduce large records and consequent 
expense. In any case, Professor 
Davis's occasional preoccupations 
add to the value of his book; his 
enthusiasm for his subject gives it a 
lively as well as a scholarly tone. Be- 
cause he is a scholar and a teacher, 
Mr. Davis treats the important cases 
fully and accurately. When you agree 
with him, you are given strong argu- 
ments to support your conviction; 
when you disagree, you are in a posi- 
tion to gauge the strength of the con- 
trary arguments and thus to test the 
soundness of your own position. 
Louis JAFFE 


which 


Harvard Law School 
Cambridge, Massachusetts 
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The Disposal of the Dead. By C. J. 
Polson, M. D., R. P. Brittain and T. K. 
Marshall. New York: Philosophical Li- 
brary, Inc. 1953. $7.50. Pages xii, 300. 

English Law and the Moral Law. By 
A. L. Goodhart. London: Stevens & Sons 
Limited. (Published under the auspices 
of The Hamlyn Trust). 1953. $2.25. 
Pages x, 151. 

Fundamentals of World Peace. By A. 
Hamer Hall. New York: Philosophical 
Library. 1953. $3.00. Pages 112. 

The Queen's Peace. By Sir Carleton 
Kemp Allen, Q. C., F. B. A. London: 
Stevens & Sons Limited. (Published un- 
der the auspices of The Hamlyn Trust) . 
1953. $2.25. Pages xi, 192. 

Saving Children from Delinquency. By 
D. H. Stott. New York: Philosophical 
Library. 1953. $4.75. Pages 266. 

State Laws on the Employment of 
Women. By Edith L. Fisch and Mortimer 
D. Schwartz. Washington: The Scare- 
crow Press. 1953. $7.50. Pages 377. 

Are You Guilty? By William Dienstein. 
Springfield, Illinois: Charles C. Thomas. 
1954. $4.50. Pages xi, 184. 


May, 1954 * Vol. 40 417 





















Supreme Court Decisions 


ANTITRUST LAW 


Sherman Act Suit Against Local 
Trade Association Improperly Dis- 
missed 


®" United States v. Employing Plas- 
terers’ Association of Chicago, 347 
U. S. 186, 98 L. ed. (Adv. p. 365), 
74 S. Ct. 452, 22 U. S. Law Week 
4154. (No. 440, decided March 8, 
1954.) 

This was a civil action under Sec- 
tion | of the Sherman Act, charging 
a local respondent trade association, 
a local of the plasterers’ union and 
individuals with combinations in re- 
straint of trade. The Supreme Court 
reversed the District Court’s dismiss- 
al for want of a cause of action. 

The Government alleged that the 
respondents, who handle about 60 
per cent of the plastering contract 
ing business in Chicago, had ‘‘acted 
in concert to suppress competition 
among local plastering contractors, 
to prevent out-of-state contractors 
from doing any business in the Chi 
cago area and to bar entry of new 
local contractors without approval 
by a private examining board set up 
by the union’. This was alleged to 
be a restraint of interstate commerce 
since substantial quantities of mate- 
rials for use in the industry are 
shipped into Illinois from other 
states. 

The District Court considered the 
allegations to be “wholly a charge 
of local restraint and monopoly”, 
not reached by the Sherman Act. 

Mr. Justice BLack spoke for the 
Court. The Court declared itself 
“not impressed by the argument that 
the Sherman Act could not possibly 
apply here because the interstate 
buying, selling and movement of 
plastering materials had ended _ be- 
fore the local restraints became ef- 


Reviews in the issue by Rowland L. Young. 
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fective. Where interstate commerce 
ends and local commerce begins is 
not always easy to decide and is not 
decisive in Sherman Act cases.”’ 

The Court also said that the un- 
ion’s contention that the Clayton Act 
immunized it from prosecution for 
Sherman Act violations “has no merit 
under the allegations 
they show, if true, that the union 
and its president have combined 


because 


with business contractors to suppress 
competition among them”. 

Mr. Justice MINTON, joined by Mr. 
Justice DouGLas, wrote a dissenting 
opinion in which he argued that the 
conspiracies complained of are 
wholly intrastate. Building is not 
commerce within the meaning of the 
Sherman Act, the dissent maintains, 
and interstate commerce here ends 
when the plaster and lath reach the 
building site. 

The case was argued by Charles H. 
Weston for appellant, Thomas M. 
Thomas for appellee 
Plasterers Association and Daniel D. 


Employing 


Carmell for appellee Journeymen 
Plasterers’ Union. 


ANTITRUST LAW 


Sherman Act Suit Against Local 
Trade Asseciation Improperly Dis- 
missed 


®" United States v. Employing Lath- 
ers Association of Chicago and Vicin 
ity, 347 U. S. 198, 98 L. ed. (Adv. 
p. 368), 74 S. Ct. 455, 22 U. S. Law 
Week 4157. (No. 439, decided March 
8, 1954.) 

This was a civil action under the 
Sherman Act brought against a local 
association of lathing contractors, a 
local labor union of lathers and in 
dividuals, alleging a restraint of trade 
on facts similar to those in No. 440, 
Supra. 

Court, 


The Supreme speaking 


through Mr. Justice BLACK, again 


George Rossman 


Editor-in-Charge 


reversed the District Court, which 
had dismissed the case on the ground 
that there was no cause of action on 
which relief could properly be 
granted. The Court said that the 
reasoning of the Plasterers’ case ap- 
plied here as well. 

The case was argued by Charles 
H. Weston, for appellant, Leo F. 
Tierney for the Employing Lathers 
Association, and Lester Asher and 
Nathan M. Cohn for appellee Local 
74. 


COMMERCE 


State Tax on “Gathering” Natural 
Gas Held To Burden Interstate Com- 
merce 


® Michigan-Wisconsin Pipe Line 
Company v. Calvert, Panhandle East- 
ern Pipe Line Company v. Calvert, 
Michigan-Wisconsin Pipe Line Com- 
pany v. Calvert, Panhandle Eastern 
Pipe Line Company v. Calvert, 347 
U. S. 157, 98 L. ed. (Adv. p. 342), 
74 S. Ct. 396, 22 U. S. Law Week 
1115. (Nos. 198, 199, 200 and 201, 
decided February 8, 1954.) 

A state tax on “gathering” natural 
gas violates the commerce clause of 
the Constitution when it is applied 
to a pipeline company which pu 
chases the gas from a Texas producer 
and sends it directly into interstate 
commerce. That was the holding of 
the Court in this case. 

Appellants are the owners of pipe- 
lines that run from Texas to other 
states. They sell no gas in ‘Texas not 
do they produce any gas. They pur- 
chase their supply from another 
company which collects the gas from 
its wells, pipes it to a gasoline plant 
for processing, whence it flows 
through gas meters directly into ap 
pellants’ pipelines, which carry it in 
a steady continuous flow to consum- 
ers outside of Texas. The state courts 
held the taxable incident to be the 
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taking” of the gas trom the gasoline 
ant into the pipelines. 

Speaking through Mr. Justice 
LARK, the Supreme Court unani- 
nously reversed a holding by the 
fexas Court of Civil Appeals that 
he tax was constitutional. Pointing 
ut that the “taking of gas’, which 
vas the taxable event, occurred alter 
ihe gas has been produced, gathered 
and processed, the opinion declared 
that this process is “inherently un- 
susceptible of division into a dis- 
tinct local activity capable of form- 
ing the basis for the tax here im- 
posed, on the one hand, and a sep- 
arate movement in commerce, on 
the other.” This distinguished the 
case from Utah Power and Light 
Company v. Pfost, 286 U.S. 165, 76 
L. ed. 1038, 62 S. Ct. 548 (1932), 
which involved a license tax on the 
generation of electricity in Idaho 
for transmission to Utah. Genera- 
tion and transmission were different 
functions, the Court said. 

The cases were unusual in that 
each appellant was appealing twice 
from decisions in favor of the same 
appellees. “This happened because 
appellants were uncertain whether 
the Court of Civil Appeals or the 
Texas Supreme Court was the “high- 
est court of a State in which a 
decision could be had” within the 
meaning of 28 U.S.C. §1257. The 
Court of Civil Appeals had held for 
appellees, and the ‘Texas Supreme 
Court “refused” appellants’ applica 
tions for writs of error. Appellants 
had appealed from both courts. The 
Supreme Court settled the jurisdic 
tional question by holding that the 
ippeals were properly from the 
Court of Civil Appeals. Accordingly, 
it dismissed the appeals in Nos. 199 
and 201, while reversing in Nos. 198 
ind 200. 

The cases were argued by D. H. 
Culton and Samuel A. L. Morgan for 
appellants and by W. V. Geppert 
and John Ben Shepperd for appellees. 


CRIMES 
Attempt To Bribe Jury 


® Remmer Vv. 


United States, 347 
U. S. 227, 98 L. ed. (Adv. p. 388), 


74 S. Ct. 450, 22 U. S. Law Week 
1142. (No. 304, decided March 8, 
1954.) 

An alleged attempt to bribe the 
foreman of the jury that convicted 
petitioner of income tax evasion led 
the Supreme Court to vacate the 
judgment in this case. 

The alleged bribe attempt was re 
ported by the juror to the judge, who 
informed the prosecuting attorneys. 
An FBI report was requested, and 
the judge and the prosecutors de- 
cided that the attempted bribe was 
a jest and that nothing need be 
done about the matter. Petitioner 
did not learn of the incident until 
after his conviction. 

The Supreme Court ordered the 
judgment vacated and the case re- 
manded to the District Court for a 
hearing to determine whether the 
incident was harmful to petitioner. 

The Court spoke through Mr. Jus- 
tice MINTON, the opinion stating that 
any private communication with a 
juror during a trial about the mat- 
ter pending before the jury was pre 
sumably prejudicial. Although the 
presumption is not conclusive, a 
heavy burden rests upon the Govern- 
ment to show “after notice to and 
hearing of the defendant, that such 
contact with the juror was harmless”. 

Che Cuter Justice took no part in 
the consideration or decision of the 
case. 

The case was argued by J. Louis 
Monarch for petitioner and by Philip 
Elman for the respondent. 


DECLARATORY JUDGMENTS 


Suit by Resident Aliens Dismissed 
for Want of Case or Controversy 


® Jnternational Longshoremen’s and 
Warehousemen’s Union, Local 37 
v. Boyd, 337 U. S. 222, 98 L. ed. 
(Adv. p. 385), 74 S. Ct. 447, 22 U. S. 
Law Week 4143. (No. 195, decided 
March 8,.1954.) 

This was an action by the union 
and several of its alien members for 
an injunction and a declaratory 
judgment against the District Di- 
rector of Immigration. The union 
has over 3,000 members who are 
domiciled in the United States but 
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who work every summer in the her- 
ring and salmon canneries of Alaska. 
They sought a construction of Sec- 
tion 212(d) of the Immigration and 
Nationality Act of 1952, which 
would have prevented the Director 
from treating the resident aliens 
returning from their summer work 
in Alaska as if they were aliens enter- 
ing the United States for the first 
time. The complaint alleged that if 
the aliens were excluded their “con- 
tract and property rights [would] 
be jeopardized and forfeited”. 

Speaking through Mr. Justice 
FRANKFURTER, the Supreme Court 
held that the action should be dis- 
missed for want of a “case or contro- 
versy”. The Court said that the suit 
was “an endeavor to obtain a court's 
assurance that a statute does not 
govern hypothetical situations that 
may or may not make the challenged 
statute applicable”. This was said to 
be “too remote and abstract an in- 
quiry for the proper exercise of the 
judicial function”. 

Mr. Justice BLack, joined by Mr. 
Justice Douctas, dissented, declar- 
ing that the Director had announced 
that the workers going to Alaska 
would be subject to examination and 
exclusion upon their return. This 
was a suit, the opinion said, to test 
the right of the Director to apply 
Section 212 (d) (7) to these aliens. 

The case was argued by A. L. 
Wirin for appellants and by Charles 
Gordon for appellees. 


EVIDENCE 


Use of Illegally Obtained Evidence 
in State Courts 


® Irvine v. California, 347 U. S. 
128, 98 L. ed. (Adv. p. 324), 74 S. Ct. 
381, 22 U. S. Law Week 4119. (No. 
12, decided February 8, 1954.) 

In this case, the Court was again 
called upon to consider the validity 
of a state conviction that rests upon 
evidence obtained by an_ illegal 
search and seizure. 

The police suspected Irvine of il- 
legal bookmaking. They had a lock- 
smith make a key to his home while 
he and his wife were both away. 
Using the key, they entered, con- 
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cealed a microphone in the hall and 
bored a hole in the roof so that the 
microphone could be attached to a 
nearby garage. They twice entered 
the home to move the microphone, 
first to the bedroom and_ then 
to a closet. All this was done surrep- 
titiously and without a warrant. The 
evidence obtained by use of the hid- 
den microphone was used to convict 
the petitioner. 

The Court affirmed the conviction 
over the strong dissents of four 
Justices. 

Mr. Justice JACKsON announced 
the judgment of the Court and an 
opinion in which the Cuter Justice, 
Mr. Justice REED and Mr. Justice 
MINTON joined. This opinion cites 
Wolf v. Colorado, 338 U. S. 25, 93 
L. ed. 1782, 69 S. Ct. 1359, in which 
the Court held that the Fourteenth 
Amendment does not forbid the ad- 
mission in a state court of illegally 
obtained evidence. The opinion de- 
clared that Rochin v. California, in 
which a conviction was upset be- 
cause of the coerced use of a stomach 
pump, was distinguishable, and set 
forth reasons why the Wolf case 
should not be overruled. 

The opinion also disposed of an- 
other of petitioner’s contentions. The 
state courts had also admitted peti- 
tioner’s application for a federal 
wagering tax stamp. The opinion 
said that the federal statute neither 
makes such records confidential nor 
confers a license to conduct a wager- 
ing business. 

Speaking for himself and the Cu1eF 
Justice, Mr. Justice JACKsoN made 
the suggestion that the clerk of the 
Court be instructed to send a copy of 
the record of the case to the Attorney 
General for possible prosecution of 
the police involved in the search and 
seizure. This suggestion was vehe- 
mently rejected by Mr. Justice BLACK 
in his dissenting opinion. 

Mr. Justice CLARK’s concurring 
opinion, concurring “with great re- 
luctance”, took the position — that, 
while he would not have voted on 
the side of the majority in the Wolf 
case when it was decided, he thought 
that the Court was bound by that 
decision. 
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Mr. Justice BLAck, joined by Mr. 
Justice Doucias, dissented on the 
ground that petitioner had been 
forced to give evidence against him- 
self in the application for a federal 
wagering tax stamp and that use of 
such evidence was a violation of the 
Fifth Amendment. 

Mr. Justice FRANKFURTER, joined 
by Mr. Justice BuRTON, wrote a dis- 
senting opinion. He took the posi- 
tion that the conviction was a vio- 
lation of due process under the doc- 
trine of Rochin v. California, dis- 
tinguishing Wolf v. Colorado. 

Mr. Justice DoucLas also wrote a 
dissenting opinion, asserting that the 
judgment approved a lawless inva- 
sion of privacy. “Exclusion of evi- 
dence is the only effective sanction” 
against illegal police methods, he 
declared. 

The case was argued by Morris 
Lavine for petitioner and by Eliza- 
beth Miller and Clarence A. Linn for 
respondent. 


GOVERNMENT CONTRACTS 


Minimum Wage Schedule in Gov- 
ernment Contract Is Not a Warranty 
as to Prevailing Wages 


® United States v. Binghamton Con- 
struction Company, Inc., 347 U. S. 
171, 98 L. ed. (Adv. p. 355), 74 S. Ct. 
438, 22 U. S. Law Week 4152. (No. 
65, decided March 8, 1954.) 

This case presented the question 
whether a schedule of minimum 
wage rates included in a Government 
construction contract is a representa- 
tion or warranty as to the prevailing 
wage rates in the area. The Court 
held that it is not. 

The schedule of wage rates, fur- 
nished by the Secretary of Labor, 
was included, as required by the 
Davis-Bacon Act, in a contract for 
construction of a flood control proj- 
ect on which respondent was the 
highest bidder. Inadvertently, the 
wage schedule was too low, and re- 
spondent brought this action in the 
Court of Claims seeking damages for 
misrepresentation. The court held 
that respondent was entitled to rely 
on the schedule “as the Secretary's 


latest determination—as a represen- 
tation of the wages it would have to 
pay when the work was to be done’”’. 
Respondent was awarded $7,363.22, 
the difference between the rates spec- 
ified in the schedule and the correct 
rates as later determined by the 
Secretary. 

In reversing, a unanimous Court 
spoke through the CuieF Justice. 
The Court said that the Davis-Bacon 
Act was not intended to benefit con- 
tractors, but rather to protect their 
employees, and that there was no 
representation that rates set forth in 
the schedule were the prevailing 
rates. The Court pointed out that 
the contract itself speaks only of 
“wage rates not less than those stated 
in the specifications’, while the 
specifications refer to “minimum 
wage rates applicable in the local- 
ity”. While the statute itself provides 
that the minimum wage rates are to 
be “based upon. . .the wages. 
determined by the Secretary of Labor 
to be prevailing”, this provision can- 
not be converted into a representa- 
tion that the contractor will not 
have to pay higher rates, the Court 
held. 

The case was argued by Warren E. 
Burger for petitioner and by Jerome 
Beaudrias for respondent. 


GOVERNMENT CONTRACTS 


Validity of State Sales Tax on Goods 
Sold for Government Contracts 


® Kern-Limerick, Inc. v. Scurlock, 
347 U.S. 110, 98 L. ed. (Adv. p. 313), 
74 S. Ct. 403, 22 U. S. Law Week 
4134. (No. 115, decided February 8, 
1954.) 

A state sales tax cannot be im- 
posed upon the sale of tractors to a 
contractor that holds a cost-plus con- 
tract with the Federal Government. 
This decision rests upon an interpre- 
tation of the Armed Services Procure- 
ment Act of 1947 and a distinguish- 
ing of Alabama v. King and Boozer, 
314 U. S. 1, 86 L. ed. 3, 62 S. Ct. 43. 

Certain private contractors pro- 
cured two tractors in Arkansas for 
use in construction of a naval am- 
munition depot in that state. Their 
contract with the Department of the 
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Navy was of the cost-plus-a-fixed-fee 
ariety and was entered into under 
he authority of Section 2 (c) (10) and 
{(b) of the Procurement Act. The 
\rkansas Supreme Court, sustaining 
the validity of a state sales tax on 
the tractors, denied that the United 
States was the purchaser and held 
that the Procurement Act did not 
authorize the Navy to delegate pow- 
er to make purchases to private per- 
sons. 

Mr. Justice REED reversed for the 
Supreme Court, holding that the 
purchases were constitutionally im- 
mune from state taxation. The Court 
said that, since Sections 4(a) and (b) 
of the Act authorize contracts of 
any type that “will promote the best 
interests of the Government”, the 
contracting officers were free to fol- 
low business practices, which include 
the use of private purchasing agents. 
Che Court denied the argument that 
naming the Government as the pur- 
chaser was colorable only and left 
the contractor the real buyer. The 
Court pointed to express language 
in the request for bids and the pur- 
chase order that states that the 
purchase was made by the Govern- 
ment and that the Government was 
obligated for the purchase price. 
The Court distinguished Alabama v. 
King and Boozer on this point. 

Mr. Justice BLAcK wrote a dis- 
senting opinion in which the CHIEF 
Justice and Mr. Justice Douctas 
joined. This opinion took the view 
that there was no statutory authoriza- 
tion for the delegation of power to 
make Government purchases to pri- 
vate persons. 

Mr. Justice DouGLas wrote a dis- 
senting opinion in which the CHreF 
JUSTICE Mr. Justice BLACK 
joined. This opinion held that the 
contractor was the user of the trac- 
tors and hence liable for the tax 
under state law. 
burden of the tax falls on the federal 
government, 


and 


“If the economic 


it falls there because 
the government assumed it by con- 
tract, not because Arkansas placed 
it there.” 

The case was argued by H. Brian 


Holland for appellant and by O. T. 
Ward for appellee. 


JUDGMENTS 
Doctrine of Collateral Estoppel 


® Partmar Corporation and Fan- 
chon and Marco, Inc. v. Paramount 
Pictures Theatres Corporation, 347 
U. S. 89, 98 L. ed. (Adv. p. 301), 74 
S. Ct. 414, 22 U. S. Law Week 4128. 
(No. 17, decided February 8, 1954.) 
In a tangled fact situation, in 
which Paramount found itself in the 
anomalous position of attempting 
to prove that it had violated the anti- 
trust laws, the Supreme Court ap- 
plied the doctrine of collateral estop- 
pel by judgment in affirming dismiss- 
al of a counterclaim for treble 
damages under the Sherman Act. 
Somewhat simplified, the facts 
were these: In 1939 Paramount 
leased a theater in downtown Los 
Angeles to the petitioners, along 
with a so-called “film franchise agree- 
ment”, which licensed Partmar to 
exhibit Paramount pictures as first 
runs. In 1946, in United States v. 
Paramount Pictures, Inc., 334 U. S. 
131, 68 S. Ct. 915, 92 L. ed. 1260, 
Paramount, along with other pro- 
ducers of motion pictures, was found 
guilty of a conspiracy to violate the 
Sherman Act. One provision of the 
decree entered in that case enjoined 
each of the defendants “from further 
performing any franchise to which 
it is a party. .. .” Paramount there- 
upon notified Partmar that it was 
canceling the franchise agreement 
and terminating the lease. Partmar 
refused to vacate the theater, and 
Paramount instituted this action in 
the federal district court, alleging 
diversity and unlawful detainer of 
the theater. Partmar answered, set- 
ting up various defenses and counter- 
claiming for treble damages, charg- 
ing that it was damaged by the terms 
of the lease as a result of the same 
conspiracy stated in the complaint in 
United States v. Paramount Pictures, 
Ine. 
counterclaim for treble damages were 
ordered tried separately. In 1948 the 


The suit for ouster and the 


Supreme Court handed down its 


Review of Recent Supreme Court Decisions 


judgment on Paramount's appeals 
from the decree in United States v. 
Paramount Pictures, Inc., saying, 
inter alia, that the franchises were 
not illegal per se. Relying on that, 
Partmar then sought to have Para- 
mount’s suit dismissed. The Dis- 
trict Court for the Southern District 
of California held that the agree- 
ments were not illegal, thus ruling 
that Paramount was not entitled to 
possession of the theater and dismiss- 
ing Partmar’s counterclaim for treble 
damages. Partmar appealed the de- 
cision on the counterclaim. 

The Court affirmed in an opinion 
written by Mr. Justice Reep. In 
holding that the doctrine of col- 
lateral estoppel applied to the coun- 
terclaims, the Court pointed out 
that the holding of the District 
Court that neither the lease nor the 
franchise was the result of “any 
agreement, combination or conspir- 
acy of any kind whatsoever”. This 
finding, the Court said, was necessary 
to the District Court’s judgment that 
the agreements were not illegal. 
Partmar had had ample opportunity 
upon trial to present evidence and 
to contest the conspiracy finding, 
which determined the key ingredient 
of Partmar’s counterclaims. A sepa- 
rate trial would have been improper, 
the Court added, because the judg- 
ment entered on the right to posses- 
sion of the theater was a “final dis- 
position of the determinative issue 
on the counterclaims”. 

Mr. Justice JACKSON and Mr. Jus- 
tice CLARK took no part in the con- 
sideration or decision of the case. 

The Cuter Justice, joined by Mr. 
Justice BLAck, wrote a dissent, which 
took the position that the issue in 
the eviction suit was the validity of 
the lease and that the issue of the 
conspiracy alleged in the counter- 
claims had never been litigated. The 
dissent said that Partmar was being 
penalized because Paramount had 
failed to prove its case on the evic- 
tion suit. 

The case was argued by Russell 
Hardy for petitioners and by Jackson 
W. Chance for respondents. 
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What’s New in the Law 


The current product of courts, 


George Rossman * EDITOR-IN-CHARGE 


departments and agencies 


Administrative Law . . . hearing exam- 
iners. 


® What is the effect of §5(c) of the 
Administrative Procedure Act [5 
U.S.C.A. §1004 (c)] providing that 
“the same officers who preside at the 
shall make 
the recommended decision or initial 
decision . . 


reception of evidence .. . 


. except where such offh- 
cers become unavailable to the 
agency’’? 

The Court of Appeals for the 
Eighth Circuit has held that the pro- 
vision does not make it mandatory 
for an agency to recall for the pur- 
pose of making a recommended deci- 
sion a hearing examiner who reached 
mandatory retirement age after hear- 
ing the evidence and before making 
a decision, but that the agency should 
grant a de novo hearing if the substi- 
tute examiner must make decisions 
substantially relating to credibility 
of witnesses whom he has neithe 
seen nor heard. 

The original examiner reached 70 
after briefs had been submitted to 
him and oral argument had. He was 
thus automatically retired under the 
Civil Service Retirement Act [5 U.S. 
C.A. §715] and the agency replaced 
him as to the instant case with an 
examiner who, oddly enough, was 
76. The original examiner, in fact, 
was immediately re-employed for two 
brief periods by the agency and was 
thereafter employed by another agen- 
cy as a trial examiner. 

The Civil Service Retirement Act 


also provides that a retired person 





Editor's Note: Virtually all the material 
mentioned in the above digests appears 
in the publications of the West Pub- 
lishing Company or in The United 
States Law Week. 
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may be rehired if “the appointing 
authority determines that he is pos- 
sessed of special qualifications”. In 
this connection the Court held that 
the agency had an absolute right, 
free from judicial interference, not 
to recall the original examiner. 

But, the Court continued, the 
Administrative Procedure Act mani- 
fested a feeling by the Congress that 
credibility evaluation of witnesses 
was an important factor, and thus 
the Court ruled that, in instances 
where it appeared that initial hear- 
ing-examiner findings and decisions 
must necessarily be the result of 
credibility evaluation of witnesses, 
there could be no substitution of 
examiners in mid-stream. 

(Gamble-Skogmo, Inc. et al. v. 
FTC, C.A. 8th, February 25, 1954, 
Johnsen, J.) 


Armed Forces . . . Doctors Draft Act. 


*" The Court of Appeals for the 
Fourth Circuit has held that, while 
the Armed Forces may refuse to 
grant a commission to a dentist in- 
ducted under the Doctors Draft Act 
because of his past Communist Party 
afhliation, they cannot hold him in 
the service without commissioning 
him. Accordingly, the Court ordered 
the dentist’s release from the Army 
in a habeas corpus proceeding. 

On March 9, 1953, in Orloff v. 
Willoughby, 345 U.S. 83, the Su- 
preme Court ruled that a doctor 
drafted and held in the rank of pri- 
vate was not entitled to judicial re- 
lief by way of a discharge from the 
service. At that time the applicable 
section of the Act [50 U.S.C.A. §454a] 
provided that a person inducted un- 
der the law “may” be promoted to a 
grade or rank commensurate with 
his professional ability. 


Richard B. Allen 


* ASSISTANT 


Congress amended the section on 
June 29, 1953, to provide that a 
person inducted under the law “shall 

be appointed, reappointed, o1 
promoted to such grade or rank as 
may be commensurate with his pro 
fessional education, experience ot 
ability”. 

The Court ruled that the amend 
ment went beyond merely equalizing 
promotional policies with respect to 
doctors and dentists in all of the 
Armed Forces. Reading the legisla 
tive history of the amendment, the 
Court said it was clear that it was 
the intention of Congress that per 
sons drafted under the law be given 
the rank and grade of officers ‘‘so as 
to compensate them, as far as pos 
sible, for being taken away from the 
civilian practice of their professions”. 

The Court declared that it could 
not direct the granting of a commis- 
sion and that the Army was within 
the scope of its authority in refusing 
a commission, but that the Army 
could not at the same time deny him 
his rank and hold him in service. 
“TE not fit to be an officer’, the Court 
observed, “he should be held not fit 
for the services for which he has 
been 


drafted and should be dis 


missed”’. 


(Nelson v. Peckham, C.A. 4th, 
February 9, 1954, Parker, C.J.) 
Constitutional Law . commerce. 


* An Illinois statute providing for 
suspension of a trucker’s right to 
operate on the state’s highways when 
habitual violation of maximum 
weight and load limits is established 
cannot be constitutionally applied to 
a federally certificated motor carrier 
to suspend its right to engage in 
interstate Illinois 


commerce over 
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highways, according to the Supreme 
Court of Illinois. 

The Court did not discuss the bur- 
den on interstate commerce theory, 
but rested the decision on the su- 
premacy of federal pre-emption of 
the field by the Federal Motor Ve- 
hicle Act [49 U.S.C.A. §301 et seq.}. 
The Court pointed out that in the 
preamble to the Act the Congress 
stated it was legislating “to the end 
of developing, coordinating and pre- 
serving a national 
system by 


transportation 
... highway... .”” Such a 
system could not be maintained, the 
Court asserted, if an interstate car- 
rier’s operating rights are subject to 
state suspension for violation of load 
limits or other traffic regulations. 

The statute withstood all constitu- 
tional challenges from an intrastate 
aspect and the Court, under a sepa- 
rability clause, allowed the statute 
to stand as applied to intrastate com- 
merce. Too, the Court conceded that 
regulation of load limits was a prop- 
er field of state action, and indicated 
that the sanction of such a statute 
could be a fine, but not suspension 
of interstate operating privileges in 
the state. 

(Hayes Freight Lines, Inc., v. 
Castle et al., Sup. Ct. Ill, January 
20, 1954, Schaefer, C.J., 117 N.E. 
2d 106.) 


Criminal Law . . . jury selection. 


® The custom in criminal trials of 
qualifying jurors for the death pen- 
alty by asking them if they have 
any scruples against capital punish- 
ment has withstood a challenge in 
the Court of Appeals for the Second 


Circuit. 
The defendant contended that 
prejudicial error had been com- 


mitted in the jury selection process 
because the judge repeatedly asked 
prospective jurors if they had “any 
scruples which arise from matters of 
faith, belief or religion, or matters 
of conscience” which would prevent 
them from returning a verdict car- 
rying the death penalty. It was ar- 
gued, moreover, that it was error for 
the trial court to excuse twelve tales- 
men who said they had such scruples. 

The federal courts had jurisdic- 


tion in the case under 18 U.S.C.A. 
§1114 defendant had 
killed an FBI agent while the latter 
was engaged in official duties. This 


because the 


brought the possible punishment un 
der the murder section of the federal 
code [18 U.S.C.A. §1111] which pro 
vides that anyone convicted of mur- 
der in the first degree “shall suffer 
death unless the jury qualifies its ver- 
dict by adding thereto ‘without capi- 
tal punishment’ in which event he 
shall be sentenced to imprisonment 
for life”. 

The qualifying phrase “without 
capital punishment” was added to 
the statute in 1897, and prior to that 
time federal cases had held it proper 
to excuse prospective jurors who said 
they had scruples against capital 
punishment. The defendant in this 
case argued that the 1897 statute im 
pliedly eliminated scruple or bias 
against capital punishment as dis- 
qualification for cause and that the 
statute sanctioned what he termed 
“balanced juries” which might prop- 
erly include persons with capital 
punishment scruples. He contended 
that since there is a substantial school 
of thought opposed to capital pun- 
ishment, the elimination of those 
persons from the jury for cause re- 
sulted in an unbalanced jury not 
truly reflecting contemporary social 
thought. 

Not so, the Court held. The stat- 
ute could not have such a tendency, 
the Court said, because the defend- 
ant’s “balanced jury” would in real- 
ity be a “partisan jury” because if it 
included those with scruples against 
capital punishment then it would 
also have to include those with bias 
in favor of capital punishment. Such 
a jury, the Court observed, could 
hardly be expected to reach a unani- 
mous verdict as to punishment. 

The Court examined state deci 
sions and found three states which 
had interpreted similar statutes as 
not revoking a trial court’s right to 
disqualify for scruples against capital 
punishment. The legislative history 
of the 1897 statute, moreover, was 
found not to support the defendant's 


contentions. 


What's New in the Law 


(U.S. v. Puff, C.A. 2d, March 3, 


1954, Hincks, ].) 


Federal Tort Claims Act . . . applica- 
bility. 
® The United States is not liable 


Tort Claims Act 
for negligence of the Weather Bu- 


under the Federal 


reau with respect to flood warnings. 
This is the decision of the Court of 
Appeals for the Eighth Circuit in 
denying actions under the Act by 
several Kansas City business firms 
who sought to recover for damages 
suffered during the floods of July, 
1951. 

The complaints generally alleged 
that the Government collected and 
maintained information regarding 
river stages and weather and knew 
that the public relied upon this in- 
formation when disseminated. The 
complaints did not attempt to at- 
tach liability to the fact that the 
river overflowed, but rather that the 
Weather Bureau negligently assured 
the plaintiffs that it would not over- 
flow and negligently failed to give a 
proper warning of the impending 
overfiow. 

The Court ruled that a section of 
the Flood Control Act of 1928 [33 
U.S.C.A. §702(c)] providing that “no 
liability of any kind shall attach to 
or rest upon the United States for 
any damage from or by floods or 
flood waters at any place” barred the 
present actions. In this connection 
the Court held that the Tort Claims 
Act did not repeal this section of the 
former law. 

Moreover, the Court said, no ac- 
tion under the Tort 
Claims Act because that act does not 


could exist 
“create new causes of action where 
none existed before” [quoting from 
Feres v. U.S., 340 U.S. 135]. 

further, the Court as- 
serted, the Tort Claims Act itself 
contained two exceptions barring 


But even 


the actions. First is the exception as 
to any claim “arising out of . . . mis- 
representation .” [28 U.S.C.A. 
§2680 (h)], applicable because the 
complaints alleged that misrepre- 
sentations regarding the possibility 
of flood waters were made. Second, 
is the exception [28 U.S.C.A. §2680 
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(a)] as to a claim based upon an act 
or omission of a governmental agent 
in the performance of a govern- 
mental function. 

Two judges, concurring specially, 
did not discuss the exceptions in the 
Tort Claims Act, but preferred to 
rest the decision on the bar of the 
Flood Control Act and upon the 
absolute common-law policy that no 
tort liability attaches to either the 
Government or a private person re- 
garding the accuracy of information 
disseminated to the public at large. 

(National Manufacturing Co. et al. 
v. U.S., C.A. 8th, February 8, 1954, 
Woodrough, J.) 


Husband and Wife . . . crimes against 
property of spouse. 


® The common law rule that neither 
spouse can commit a crime against 
the property of the other is still the 
law of New York despite the fact 
that married women’s acts secure a 
separate property right in a wife. 
The County Court of Kings County, 
New York, has so ruled in dismissing 
an indictment returned against a 
husband for larceny of his wife’s 
property. 

The Court observed that New 
York is a common law state and that 
the basis for the rule followed is 
found in the “unity of husband and 
wife”. The statutory property rights 
emanating from the married wom- 
en’s acts relate solely to the creation 
and enlargement of civil rights and 
liabilities, the Court declared, and 
do not create criminal responsibility 
“where none such existed at common 
law”. 

The Court restated the familiar 
rule that criminal statutes are to be 
strictly construed and noted that the 
New York larceny statute does not 
specify that marital larceny is pos- 
sible, and held that therefore the 
statute cannot supersede the com- 
mon law. The Court noted that 
when the legislature intended to es- 
tablish criminal responsibility upon 
a husband, such as in “compulsory 
prostitution of wife”, it had specifi- 
cally said so. 

(People v. Morton, Co. Ct. Kings 
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Co., N.Y., January 25, 1954, Leibo- 
witz, J., 127 N.Y.S. 2d 246.) 


Labor Law . . . religious corporation in 
interstate commerce. 


* A religious corporation may not 
rely upon the First Amendment to 
escape paying employees in its inter- 
state-commerce printing plant the 
minimum wages prescribed under 
the Fair Labor Standards Act, ac- 
cording to the Court of Appeals for 
the Seventh Circuit. 

The case concerned printing plant 
employees of the Pilgrim Holiness 
Church Corporation, organized as 
an Indiana religious corporation. 
More than half of the corporation’s 
sales of printed materials were made 
to customers outside Indiana, and 
a little purely secular commercial 
printing was done. 

The Court held that freedom of 
religion guarantees in the Constitu- 
tion were neither applicable to the 
present case nor violated by forcing 
adherence of the defendant to the 
terms of the Act. While religion 
itself may not be commerce, the 
Court asserted, it does not follow 
that a religious corporation may not 
engage in “commerce” as defined by 
the Act. The Court stated, moreover, 
that application of the Act in the 
instant case did not “prohibit the 
free exercise of religion by the de- 
fendant nor does it lay a flat tax on 
the privilege”. 

The Court had no difficulty in 
finding that the printing activities 
were commerce under the Act's 
broad definition of that term [29 
U.S.C.A. §203(b)] that it means 
“trade, commerce, transportation, 
transmission, or communication 
among the several states or from any 
state to any place outside thereof”. 

(Mitchell v. Pilgrim Holiness 
Church Corporation, C.A. 7th, Feb- 
ruary 23, 1954, Swaim, J.) 


Libel and Slander . . . libel by will. 


" The Supreme Court of Oregon 
in a case of first impression in the 
state has held that the victim of 
libelous per se language in a will 
may maintain an action for libel 
against the decedent’s estate. Few 


American courts have ruled upon 
the question and it had not arisen 
under English common law. 

The testator accused his grandson 
of squandering money he had pre- 
viously given him, of deserting the 
testator by taking sides against him 
in a lawsuit and of being “a slacker, 
having shirked his duty in World 
War IT”. 

Cases holding that there is no 
action for a libel by will have relied 
upon the hoary maxim that a per- 
sonal action dies with the person. 
The Court found not only that the 
maxim lacked substantial validity in 
modern jurisprudence, but that it 
had no application to an instance of 
libel by will for the reason that the 
libel is not published until after the 
death of the testator and that there- 
fore the tort for which the action is 
brought is not committed during the 
lifetime of the testator. 

The defendants contended that in 
the probate of a will an executor acts 
as an officer of the court and that the 
court, rather than the executor, actu- 
ally publishes the will. Arguing from 
this position, they asserted that such 
publication was absolutely _ privi- 
leged. But the Court ruled that the 
publication necessary to establish an 
action for libel occurs when the will 
is filed with the clerk of the probate 
court, and that this act necessarily 
antedates probate of the will. 

(Kleinschmidt v. Matthieu et al., 
Sup. Ct. Ore., February 10, 1954, 
Latourette, C.J., 266 P. 2d 686.) 


Municipal Corporations . . . zoning. 


= Are constitutional freedom-of- 
religion guarantees violated by the 
application of a zoning ordinance 
requiring a specified amount of off- 
street parking area in connection 
with a church, when such applica- 
tion precludes erection of the church? 
The Supreme Court of Indiana, with 
two judges dissenting, has answered 
yes in a case involving the Jehovah's 
Witnesses sect. 

The zoning ordinance involved 
provided for set-back lines and for 
off-street parking areas. The pro- 
posed church building was to be set 
back fourteen feet, whereas the ordi- 
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nance required 18.48 feet. The plans 
also provided for 2,244 square feet 
of off-street parking area, whereas 
under the ordinance the capacity of 
the church required 6,250 square 
treet. 

The Court approved application 
of the set-back provision because it 
could not say that such application 
was arbitrary or capricious; neither 
would it prevent erection of the 
church. But as to the off-street park- 
ing requirement, the Court declared 
that the constitutional right to free- 
dom of worship and assembly out- 
weighed any benefit which the mu- 
nicipality had a right to secure under 
its police powers. The Court gave 
weight to the fact that three other 
churches in the neighborhood, al- 
though built before the zoning ordi- 
nance was enacted, caused on-street 
parking, and remarked “that it is 
rarely, if ever, that people entering 
or leaving a church cause or contrib- 
ute to traffic accidents”. 

(Board of Zoning Appeals v. De- 
catur, Indiana, Company of Jeho- 
vah’s Witnesses, Sup. Ct. Ind., Feb- 
ruary I, 1954, Bobbitt, J., 117 N.E. 
2d 115.) 


Negligence . . 


- proximate cause. 


®# The Supreme Court of Illinois has 
revisited Cardozo’s exegesis of the 
law of proximate cause in the Pals- 
graf case [248 N.Y. 339] for assistance 
in determining whether the owner 
of a taxicab whose employee left it 
unattended with key in the ignition 
is liable to one whose automobile 
was struck by a fleeing thief who had 
stolen the taxi. The Court, with one 
judge dissenting, held that whether 
leaving the key in the ignition was 
the proximate cause of the injury 
was a fact question for the jury, and 
it therefore affirmed a_ plaintiff's 
judgment. 

A purely common-law considera- 
tion of the proximate cause question 
was complicated by the existence 
of an Illinois statute providing that 
“no person driving or in charge of 
a motor vehicle shall permit it to 
stand unattended without first stop- 


ping the engine, locking the ignition 
and removing the key. . . 


.” But the 


Court asserted that whether the stat- 
ute was an antitheft or a traffic regu- 
lation measure made no real differ- 
ence; violation of the statute was 
prima facie evidence of negligence 
under Illinois law. 

Having determined prima facie 
negligence, the Court then faced the 
question whether such negligence 
was the proximate cause of the in- 
jury. The Court conceded that the 
theft of the taxi amounted to an 
intervening force in the chain of 
causation, but ruled that it could not 
say that, as a matter of law, the inter- 
vening force was without the range 
of reasonable anticipation and prob- 
ability. 

(Ney v. Yellow Cab Co., Sup. Ct. 
Ill., January 20, 1954, Maxwell, J., 
117 N.E. 2d 74.) 


Taxation . . . gamblers’ tax. 


® Gambler Joseph Kahriger may 
have been unsuccessful in 1953 in his 
attempt to have the Supreme Court 
declare the federal occupational tax 
on gambling unconstitutional [345 
U.S. 22], but the Court of Appeals 
for the Third Circuit has now di- 
rected his acquittal on two counts 
that he wilfully failed to register to 
pay the tax and that he wilfully 
failed to pay the tax. 

The Court found that the trial 
court had convicted Kahriger of wil- 
ful violations of the statute [26 U.S. 
C.A. §§3290-3294]. This could not 
stand, the Court asserted, in the face 
of stipulated facts showing that he 
had failed to register because of his 
fear that he might incriminate him- 
self by answering some of the ques- 
tions appearing on the registration 
form furnished by the Collector. It 
was also stipulated that Kahriger 
had attempted to pay the tax but 
that payment had been refused un- 
less he first registered. 

While the Supreme Court had re- 
jected the Fifth Amendment self- 
incrimination argument in the 1953 
case, three justices dissented. Under 
these circumstances, the Court as- 
serted, “it cannot be said that Kahr- 
iger’s attitude was unreasonable”, 
and therefore his refusal to register 
for the tax was not wilful. 


What's New in the Law 


(U.S. v. Kahriger, C.A. 3d, Febru- 
ary 18, 1954, Biggs, C.].) 


Trade-Marks and Unfair Competition 
. .. chlorophyll. 


" The Court of Appeals for the Sec- 
ond Circuit says that chlorophyll 
products have attained such popu- 
larity that the word root “clor” is 
common to the chewing gum trade, 
and that the name “Clor-Aid” does 
not infringe the trade-marked name 
of “Clorets” used to identify a simi- 
lar gum product. 

But the Court, while denying 
trade-mark infringement, found the 
defendant gum manufacturer guilty 
of unfair competition and affirmed a 
district court injunction restraining 
the defendant from selling its prod- 
uct in a package similar to that of 
the plaintiff. 

The Court considered and re- 
jected a suggestion that since the 
defendant's use of an imitative pack- 
age showed a deliberate palming-off 
intention, equity could restrain use 
of the name, even in the absence of 
trade-mark infringement as such. 
The Court declared that the use of 
an injunction for this purpose could 
be rationalized only on a theory that 
equity enjoins to punish for past 
conduct. And this theory, the Court 
said, had been rejected by the Su- 
preme Court. 

One judge dissented on the ground 
that the injunction should be en- 
larged to preclude use of the name 
selected by the defendant for his 
product. 

(American Chicle Co. v. Topps 
Chewing Gum, Inc. C.A. 2d, March 
4, 1954, Frank, J.) 


Trials . . . instructions to juries. 


= A New York court has reversed a 
judgment entered on a verdict in a 
case where the trial judge, in com- 
menting to the jury after it had been 
deliberating more than six hours, 
urged “any individuals or individual 
who is holding out” to listen to the 
reasoning of the majority. This, the 
Appellate Division, First Depart- 
ment, held, was error, since the judge 
did not also place a duty upon the 
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majority to give respect to the opin- 
ion of the minority. 

At least two members of the jury 
indicated to the judge that they 
thought the jury was deadlocked. It 
was then that the judge told the jury 
that the minority should “listen to 
the arguments . . . [and] the opinions 
of the majority and try and come to 
a conclusion”. He observed that he 
didn’t want to be misconstrued about 
each juror being entitled to his own 
opinion, and then added: “But at 
the same time, it is your duty to try 
and listen to the arguments of those 
who seem to have the majority view 
point. See if you can’t in good con 
science come to that viewpoint.” 

(Field vy. Field, N.Y. S.C. App. Div., 
Ist Dept., March 2, 1954, per curtam.) 


United States . . . Civil War claims. 


® The United States Court of Claims 
has held that the Chase 
Regulations, issued in 1861, are still 


so-called 


valid to govern claims of the various 
against the United 
States for militia and other expenses 


Union states 
incurred in connection with the Civil 
War, and has accordingly given Cali- 
fornia a judgment of $8,985.15 in 
its suit for $7,561,508.15. 

The Court had the case under a 
special jurisdictional act, which Cali 
fornia argued was a confession lia- 
bility by the Congress. The Court 
refused this construction of the act. 

The Chase Regulations were cru 
cial to the decision; California con- 
ceded that if they are valid it could 
not recover, except the minor judg- 
1861 
the Congress authorized payments to 


ment which was awarded. In 


the states for “enrolling, subsisting, 
clothing, supplying, arming, equip- 
ping, paying and transporting its 
troops employed in aiding to sup 
press the present insurrection against 
the United States. . 
this act, Salmon P. Chase, the then 


..” Pursuant to 


Secretary of the Treasury, issued 
regulations which provided that pay- 
ments would be made for expenses 
incurred only after the state’s troops 
were mustered into or employed in 
the service of the United States. Since 
the California militia was never mus- 
tered into federal service, the Court 
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turned down the state’s claims, ex 
cept for $8,985.15 found properly 
spent by recruiting officers. 

Are the Chase Regulations still 
valid? The Court noted that it had 
held they were forty-four years ago 
U.S., 45 C. Cls. 254, 
and that the case was not taken to 
the Supreme Court. Nothing has 
happened, the Court stated, to com- 


in Nevada v. 


pel it to rule that they are not still 
valid. As a matter of historical fact, 
the Court noted, the claims of the 
various states have been settled ad- 
ministratively in accordance with the 
Chase Regulations, except in the 
case of Nevada. As to that state a 
direct appropriation to pay the 
claims was authorized by the Con 
gress in 1929. 

(California v. U.S., U.S. Ct. Cls., 
March 2, 1954, Whitaker, J.) 


Wills . . . testamentary restraints. 


® A New York court has ruled that 
a testator’s will that displayed an 
intention to cut off a beneficiary who 
married outside the Jewish faith and 
blood cannot so bar the donee of a 
power of appointment created by the 
will without specifically saying so. 
The Appellate Division, First De 
partment, held that the 
provision was effective as to the tes 


marriage 


tator’s grandson, who was given a 
power of appointment, but not as 
to the latter’s daughter, who was the 
donee of the power. For a contrary 
construction of the will in the Sur- 
rogate’s Court of New York County, 
see 39 A.B.A.]., 1099; December, 
1953. 

The present petitioner sought a 
construction of the will since she in- 
tended to marry a non-Jew. The 
Court's opinion indicated that it may 
have been a case of too careful, rath- 
er than slipshod, draftsmanship. The 
Court noted that in one section of 
the will relating to the marriage pro 
scription the word “appointee” was 
used, but that in another section, and 
the one under which it was sought to 
bar the petitioner, the word was not 
used. Since, the Court remarked, the 
will displayed a high degree of tech 
nical draftsmanship, it had to be 
concluded that the testator did not 


intend his restriction to apply to 
donees of the power of appointment. 

The skirted this 
shoal by ruling that the holder of the 


surrogate had 
powel of appointment was a mere 
conduit through which the property 
passed and that it actually was a be 
quest or devise from the testator him 
self, and that accordingly the restric 
tion would apply. But the Court 
stated that the construction was ap 
plicable to a situation where a court 
is determining whether the Rule 
against Perpetuities is violated, and 
not to the present facts. 

(Tanburn v. Hoffheimer, N.Y. S.C. 
App.Div., Ist Dept., February 16, 
1954, Botein, J.) 


What's Happened Since . . . 


® On March 8, 1954, the Supreme 
Court: 

DENIED CERTIORARI in U. 8S. V. 
Douglas, 207 F. 2d 381 (digested in 
39 A.B.A.J]. 1095; December, 1953), 
leaving in effect a decision of the 
Court of Appeals for the Ninth Cir- 
cuit that in a federal government 
condemnation proceeding just com- 
pensation for the taking of farm 
land was not limited to the amount 
at which the landowner had con 
tracted with the Government not to 
sell in excess of, but embraced also 
the possible enhanced value of the 
land because of irrigation. 
® On March 15, 1954, the Supreme 
Court: 

DENIED CERTIORARI in Western Re- 
serve Life Ins. Co. v. Meadows, 261 
S.W. 2d 554 (digested in 40 A.B.A.]. 
151; February, 1954), leaving in effect 
a decision of the Supreme Court of 
Texas that the recent military opera- 
tion in Korea was a “war” within 
the meaning of that term as used in 
a double indemnity life insurance 
policy. This action by the Court ap 
parently means that it will allow 
each state to decide this question for 
itself, since the Court has previously 
denied certiorari [74 S. Ct. 34] in a 
Pennsylvania case, Beley v. Pennsyl- 
Life Ins. Co., 373 Pa. 231, 


reaching an opposite result. 


vania 


DENIED CERTIORARI in U.S. v. Taffs, 
208 F. 2d 329 (digested in 40 A.B.A.]. 
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»2; February, 1954), leaving in effect 
decision of the Court of Appeals 
w the Eighth Circuit that a mem- 


ber of the Jehovah’s Witnesses sect 


properly may be entitled t« 


» conscien 


tious-objector status even though he 


New Television Show Features Legal Aid 


® A nationally televised weekly dra- 
matic production which will portray 
the services performed by lawyers in 
the protection of the legal rights of 
individual citizens had its premier 
over the NBC television network 
\pril 8. 

Che show “Justice!’’ is sponsored 
commercially by the Borden Com- 
pany and originates in New York. 
It is to be based primarily on actual 
cases from the files of legal aid organ- 
izations, 


with the National Legal Aid Asso- 


through an arrangement 


ciation. It is to be carried weekly, 
on Thursday evenings at 8:30-9:00 
pM. (EST) over twenty-eight sta- 
tions coast-to-coast, with an addi- 
tional eighteen stations carrying the 
show on film at later times and dates. 
(See schedule below.) 

Launching of the show follows an 
extended period of planning and ne- 
gotiations looking toward a televi- 
sion vehicle which would acquaint 
the public more fully with the legal 
aid program, and the increasing 
part which the legal profession is 
playing in bringing essential legal 
services to individuals regardless of 
their economic status. 

Heretofore the Borden Company 
has sponsored “Treasury Men in Ac- 
uuon”, which “Justice!” replaces. The 
new program is another significant 
step in the growing trend toward the 
function of lawyers as a source of dra- 
matic material for television. It also 
represents another important in- 
tance of a commercial agency co- 
operating with the legal profession 
o make the services of lawyers and 
of the organized Bar better under- 
tood. 


Representatives of the National 


Association, 


Legal Aid 


Harrison Tweed of 


of which 


New York is 


concedes that he believes in “theo 


cratic wars” because 


rected by God. 


president, will serve as consultants 


What's New in the Law 


they are di 


in the production of the show. 





LIVE STATIONS 


Atlanta, Ga. 
Baltimore, Md. 
Birmingham, Ala. 
Chicago, Ill. 
Cleveland, Ohio 
Columbus, Ohio 
Dayenport, lowa 
Dayton, Ohio 
*Des Moines, lowa 
Detroit, Mich 


Ft. Lauderdale, Fla 
Fort Worth, Texas 
Jackson, Miss. 


DELAYED STATIONS 


Abilene, Kansas 
Amarillo, Texas 
Baton Rouge, La 
Boston, Mass 
Grand Rapids, Mich 
Greenville, S.C 
Houston, Texas 
Huntington, Ind 
Los Angeles, Calil 
Louisville, Ky 
Lubbock, Texas 

** Milwaukee, Wis 
New Haven, Conn 
Oklahoma City, Okla 
St. Louis, Mo 
San Francisco, Calil 
Waterloo, lowa 
Winston-Salem, N.¢ 


* 





Elkhart-South Bend, Ind. 


“TUS TICE!” 


Thursdays, 8:30-9:00 


(Starting April 8 


WSB-T\ 
WBAL-T\ 
WBRC-T\ 
WNBQ 
WNBK 
WLWC 
WOC-TV 
WLW-D 
WHO-TV 
WW]-T\ 
WJSV-TV 
WFTL-T\ 
WBAP-T\ 
WLBI 


KRBC-TV 
KGNC-T\ 
WAFB-T\ 
WBZ-TV 
WOOD-T\ 
WEBC-T\ 
KPRC-T\ 
WSAZ-T\ 
KNBH 
WAVE-T\ 
KCBD-T\ 
WTMJ]-T\ 
WNHC-T\ 
WKY-TV 
KSD-TV 
KRON-T\ 
KWWL-T\ 
WSJS-T\ 


p.M. EST, NBC-T\ 


1954) 


Kansas City, Mo. 
Minneapolis, Minn. 
New York, N.Y. 
Philadelphia, Pa 
Phoenix, Ariz 
Pittsburgh, Pa 
Rochester, N.Y. 
San Antonio, Texas 
Schenectady, N.Y. 
Syracuse, N.Y 
loledo, Ohio 
Tucson, Ariz 
Washington, D.C 
Wilmington, Del. 


LOCAL TIMI 


7:30 PM, Thurs 
7:30 PM, Thurs 
10:00 PM, Sun 
10:30 PM, Sun 
7:00 PM, Sat 


8:30 PM, Thurs. 
10:45 PM, Tues. 
11:15 PM, Thurs 
8:30 PM, Thurs 
11:45 PM, Thurs 
7:30 PM, Thurs 
10:00 PM, Thurs. 


5:00 PM, Sat. 

10:30 PM, Thurs 
11:45 PM, Thurs 
8:30 PM, Thurs 
7:30 PM, Thurs 
8:30 PM, Thurs 


\s soon as station goes on ai 
** Start April 29—until then 10:30 Friday 


15 days delay. 


WDAF-T\ 
KSTP-TV 
WNBI 
WPTZ 
KTYL-TV 
WKJF 
WHAM-TV 
WOALTV 
WRGB 
WSYR-TV 
WSPD-TV 
KVOA-TV 
WNBW 
WDEL-TV 
DELAYED 
14 days 
14 days 
10 days 
10 davs 
16 days 
7 days 
19 days 
14 days 
14 days 
7 days 
14 days 
14 davs 
16 days 
14 days 
7 days 
14 days 
7 davs 
7 days 
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Tax Notes 





® Prepared by Committee on Publications, Section of faxation, Harry K. Mans- 


field, Chairman. 





Liquidation of Corporation After Purchase 
of Stock To Acquire Assets 


® The Internal Revenue Code pro- 
vides in Sections 112 (b) (6) and 113 
(a) (15) a precise formula for de- 
termining the tax consequences re- 
sulting from the complete liquida- 
tion of a corporate subsidiary. If 
the parent has the required 80 per 
cent of stock ownership and fulfills 
the other requirements, the liquida- 
tion is accorded tax-free treatment 
under Section 112 (b) (6), resulting 
in neither gain nor loss to the cor- 
porate distributee. Furthermore, un- 
der Section 113 (a) (15) the basis of 
the distributed assets to the parent 
is the same as it was to the subsidiary. 
If the tax-free provisions of Section 
112 do not apply to a corporate liq- 
uidation, Section 115(c) governs. 
Under Section 115(c) gain or loss 
to the distributee is recognized in an 
amount representing the difference 
between the basis of the cancelled 
stock and the fair market value of 
the distributed assets. The basis of 
the distributed assets in the hands of 
the distributee in such case is the 
fair market value when the assets 
were distributed. 

In order to preclude the applica- 
tion of Section 112 (b) (6), where it 
is in terms applicable, some courts 
have applied a broad principle de- 
veloped before the enactment of the 
Statutory provision, viz., that if the 
real intent of the purchaser is to 
acquire assets rather than stock, the 
purchase of stock and subsequent liq- 
uidation will be treated as a single 
transaction (purchase of assets). 

There are two facets of the single 
or step-transaction theory as applied 
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to a corporate liquidation—the share- 
holder-seller’s side of the transaction 
and the purchaser’s side. 

On the purchaser’s side, the single 
transaction theory has been applied. 
When it has been found that the 
purpose in buying stock was to ac- 
quire the corporation’s assets through 
liquidation, the courts have held 
that no gain or loss resulted to the 
purchaser and that the basis for the 
assets was the price paid for the 
stock. Helvering v. Security Savings 
& Commercial Bank, 72 F. 2d 874 
(4th Cir. 1934); Comm’r. v. Ashland 
Oil & Refining Co., 99 F. 2d 588 (6th 
Cir. 1938); Koppers Coal Co., 6 T.C. 
1209 (1946); Ruth M. Cullen, 14 
T.C. 368 (1950); H. B. Snively, 19 
T.C. 850 (1953). None of these cases 
involved the application of Section 
112 (b) (6). These cases regard the 
transaction as basically a purchase 
of assets by the purchaser and hence 
no legal significance is attached to 
the stock purchase and subsequent 
liquidation. Of course, if the buyer 
of the stock immediately liquidates 
the corporation, perhaps the best 
test of the value of the assets so re- 
ceived is the price paid for the stock. 
If this be so, then it makes no differ- 
ence in a taxable liquidation under 
Section 115(c) whether the trans- 
action is fragmentized into steps or 
telescoped into a single transaction. 

In the case of a corporate pur- 
chaser, Section 112(b) (6) and the 
corollary basis provision of Section 
113(a)(15) are applicable in terms 
to certain purchases and liquidations 
occurring since the Revenue Act of 





1935. The first case involving the 
application of this section to such 
transactions was Kimbell-Diamond 
Milling Co. v. Comm’r, 187 F. 2d 718 
(5th Cir. 1951). There, the court up- 
held the Commissioner’s contention 
that the taxpayer, in purchasing all 
of the stock of another corporation 
and liquidating it five days later, 
did not come within these statutory 
provisions, since in substance the 
assets rather than the stock of the 
other corporation had been pur- 
chased. Thus, a liquidation had not 
occurred and the basis of the assets 
was determined as though they had 
been bought directly by the pur- 
chaser. 

In the more recent case of Dis- 
tributors Finance Corp., 20 T.C. No. 
111 (1953), (on petition for review 
to 9th Cir.), the opposite result was 
reached. The Commissioner had also 
argued in this case that the liquida- 
tion was part of the original plan. 
Whether the transactions constituted 
a single integrated transaction was 
presented as a question of fact to 
the court. It was held that on the 
facts the stock acquisition and sub- 
sequent liquidation were separate 
steps and, therefore, that the require- 
ments of Section 112 (b) (6) had been 
clearly met. Judge Raum indicated 
particular concern about the poten- 
tial tax-saving device lurking in Sec- 
tion 112 (b) (6), particularly in the 
case of cash liquidations. 

On the seller’s side of the trans- 
action, it has been held that the only 
transaction that has occurred is the 
sale of stock. Since the purchaser 
undeniably ends up with assets and 
may be deemed, for tax purposes, 
merely to have purchased assets, it 
is not surprising that the Commis 
sioner has taken the position that the 
corporation has sold assets and that 
a corporate tax on the gain from 
such a sale should be imposed. This 
position has been rejected. Dallas 
Downtown Development Company, 
12 T.C. 114 (1949). 

Accordingly, it follows that the 
purchaser may buy assets in the same 
transaction in which the seller has 
sold stock. This is illustrated by com 
paring Dallas Downtown Develop- 
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ent Company, supra, with Texas 
lank & Trust Company of Dallas, 
2 T.C.M. 588 (1953)—(on appeal 

» 5th Cir.). Despite its holding that 
ie sellers had sold stock in the first 
ise, the Tax Court in the later case 
involving the identical transaction) 
held that the purchasers had bought 
ssets. Section 112 (b) (6) was held to 
be inapplicable and the basis of the 
assets to the purchaser was held to 
be the cost of the stock rather than 
the basis of the assets in the hands of 
the liquidated subsidiary. 

Thus, the form of the transaction 
is accepted on the seller’s side, but 
not on the purchaser’s side. This 
difference may be justified because 
the seller intends to sell stock and 
the purchaser intends to buy assets. 

The arguments made unsuccess- 
fully by taxpayers and the Commis- 
sioner in recent cases demonstrate 
the confusion of thinking that has 
been generated by the “step-trans- 
action acquisition of assets” theory. 
This confused thinking is evident in 
the Distributors Finance Corp. case, 


supra, not only in the Commission 
er’s argument but in the Tax Court's 
observations by way of dictum. Nev- 
ertheless, the courts have steered a 
consistent course in their holdings 
with respect to the relatively narrow 
aspect of the form and substance 
doctrine herein discussed. The rules 
derivable from the actual holdings 
on given assumptions of fact, as 
distinguished from the analysis in 
the opinions, cannot be said to be 
confused. The factual question as to 
the buyer’s purpose is, of course, an 
obvious source of contention and 
litigation. 

The proposed “Internal Revenue 
Code of 1954” would appear to end 
some of the problems. A purchaser 
of stock could take over upon liqui- 
dation assets having a fair market 
value equal to or exceeding the price 
paid for the stock, but a lower basis 
without recognition of gain or loss. 
The basis for the distributed assets 
would be the basis for the stock. 
shareholders 


Gains to corporate 


Tax Notes 


considered as dividends 


would be 
eligible for the dividends received 
credit; in the case of the liquidation 
cf subsidiaries, the dividends re- 
ceived credit for such distributions 
would be raised to 100% in order 
to preserve their present tax-free 
character. 

The 
problem would be alleviated by per- 
mitting a corporation to sell its 
assets and to distribute the proceeds 
to its shareholders without any cor- 
porate gains tax. An incentive for 
stockholders to sell stock would still 
appear to be present, however, since 
proceeds from the sale of “inventory 
assets” would be taxed at ordinary 


Court Holding Company 


rates. 

In any event, since these proposed 
changes would not be retroactive to 
prior years, the present law will un- 
doubtedly have practical interest to 
taxpayers for a considerable period 
in the future. 





Contributed by Committee Member 
Houstin Shockey 








Bar Center Panels 
To Honor Lawyers 


= One of the features of the lobby of 
the new American Bar Center will be the 
$1000 memorial inscriptions on marble 
panels, honoring deceased lawyers prom- 
inent at the Bar of their states. One such 
panel is shown in the architect's drawing 
at the right. 
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THE DEVELOPMENT OF INTERNATIONAL LAW 


Richard Young - Editor-in-Charge 








Developments Abroad Regarding 


® Lawyers who have followed the so- 
called ‘‘tidelands” controversy in the 
United States, which resulted in the 
passage last year by Congress of the 
Submerged Lands Act! and the Outer 
Continental Shelf Lands Act,? may 
find of interest two later develop- 
ments abroad regarding the conti- 
nental shelf doctrine and claims to 
submarine areas. The first is the re- 
vised draft articles on the continental 
shelf prepared at the 1953 session of 
the United Nations International 
Law Commission. The second is the 
continental shelf claim put forward 
by Australia in the fall of 1953. 

At its meeting last summer in Ge 
neva the International Law Commis- 
sion devoted considerable time to 
reworking the draft articles which it 
had framed provisionally at its 1951 
session. These had been circulated to 
U.N. members, and the Commission 
had before it as a result comments 
from eighteen governments. In the 
light of these comments, a revised 
text was eventually prepared and 
adopted with only two dissenting 
votes against it as a whole and two 
more against two in particular of the 
eight articles.* 

On four important points the 
Commission substantially modified 
its earlier position. The first was the 
definition of the term “continental 
shelf”, which had previously been 
declared to mean submarine areas 
contiguous to the coast 

where the depth of the superjacent 

waters admits of the exploitation of 

the sea-bed and subsoil. 
In 1953, having come to the conclu- 
sion that the earlier text was too un- 
certain and might give rise to dis- 
putes, the Commission adopted the 
view that “continental shelf” should 
refer to 

the sea-bed and subsoil of the sub 

marine areas contiguous to the coast, 
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the Continental Shelf 


but outside the area of the territorial 

sea, to a depth of two hundred metres. 

This depth, or alternatively the 
100-fathom line to which it approxi- 
mates, is commonly considered to 
represent the average edge of the 
geographical continental shelf 
throughout the world; but the Com- 
mission made it clear that its rule 
did not require the existence of a 
geographical shelf so long as the 
submarine areas lay within the pre- 
scribed depth limit. It was also said 
that the areas should be in general 
strictly contiguous to the coast, but 
the Commission admitted the possi- 
bility of including under the shelf 
regime shallow areas cut off from 
the neighboring coast by a narrow 
strip of deeper waters (as happens 
in the case of Norway and the North 
Sea shelf). The burden, however, of 
establishing any exception to the 
rule was declared to rest on the 
coastal state claiming it. 

The second change made by the 
Commission resulted in a declara- 
tion that a coastal state 

exercises over the continental shelf 

sovereign rights for the purpose of ex- 

ploring and exploiting its natural 

resources, 
The substitution of the phrase “sov- 
ereign rights” for the earlier phrase 
“control and jurisdiction” was in 
effect a compromise. Some govern- 
ments, notably the United Kingdom, 
had urged that the coastal state's 
right was essentially one of sover- 
eignty, and should be so recognized. 
Others feared lest the introduction 
of the word “sovereignty” lend sup 
port to assertions of unlimited powe1 
over offshore areas. The present for- 
mula was the result, though one not 
wholly unambiguous. 

In dealing with the question of 
offshore boundaries between states 
sharing the same continental shelf, 
the Commission made a third revi 
























































sion which showed a _ considerabl 


advance in its familiarity with the 





problem. In 1951 it had proposed 
merely that such boundaries be set 
tled by mutual agreement or, failing 
agreement, by arbitration. In 19553, 
in response to requests for more pre 
cise guidance on the question, it 
introduced the concept of geometri 
cal equidistance as the principle 
which ought to govern in the absence 
of special agreement or special cit 
cumstances. In the case of states with 
opposite coasts, the boundary would 
ordinarily be a median line equi 
distant at every point from the base 
lines used by each country in measut 
ing its territorial sea. In the case ol 
adjacent states on the same coast, 
the boundary would be a line run 
ning seaward at such an angle as to 
be equidistant from the respective 
base lines of the two states. While 
by no means a universal answer, the 
principle properly applied may often 
indicate a suitable solution.‘ 

In a fourth change of view, the 
Commission enlarged the scope of the 
to include 
sedentary fisheries, which in 1951 
had been dealt with in the separate 
articles relating to high seas fisheries. 
The alteration was due, the Com- 
mission explained, to its belief that 
sedentary fisheries 


term “natural resources” 


in particular to the extent that they 
were natural resources permanently 
attached to the bed of the sea, should 
not be outside the scope of the regime 
proposed for the continental shelf. 
Warning was given, however, that a 
coastal state must respect under es 
tablished rules of international law 
any acquired rights of other states 
in such fisheries. The extension ol 
the shelf doctrine to sedentary fish- 
eries is perhaps one of the most de- 
batable of the Commission’s deci- 


1. 67 Stat. 29. 

2. 67 Stat. 462. 

3. Report of the International Law Commission 

. Fifth Session, General Assembly, Official 
Records, Eighth Session, Supp. No. 9 (A/2456) 
pages 12-17. 

4. The principle here suggested may have rele 
vance to problems arising under the Outer Con 
tinental Shelf Lands Act. Under that Act, the 
President is empowered to fix the limits of the 
orea on the outer shelf to which each coastal 
state is to be considered adjacent for the purpose 
of applying its civil and criminal laws 
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sions, in view of the fact that high 
seas fisheries generally are the sub 
ject of an accumulated body of law 
and custom which puts them in a 
category of their own. 

The Commission maintained un 
changed its views that the continental 
shelf regime should not affect the 
status as high seas of the superjacent 
waters or the status of the air space 
above. It thus rejected the more 
extravagant claims, found particu- 
larly in the actions of several Latin 
American states, to jurisdiction over 
waters and air space above the shelf. 
It further declared that exploration 
and exploitation of the natural re 
sources should not result in any un 
justifiable interference with naviga- 
tion and fishing. While instailations 
might be erected on the shelf subject 
to proper safeguards, none should be 
permitted in narrow channels or in 
sea lanes essential to international 
navigation. 

In its report to the U.N. General 
Assembly, the Commission recom- 
mended the adoption by resolution 
of its draft articles. After debate in 
the Legal Committee, however, the 
Assembly resolved on December 9, 
1953, to postpone dealing with any 
aspect of the legal regimes applicable 
to the high seas and territorial waters 
(including the continental shelf) 
until all aspects thereof had been 
studied and reported on by the Com- 
mission. 

While the Commission’s proposals 
were thus received somewhat luke 
warmly by the Assembly, they met 
with prompt approval from the 
Government of Australia. Within a 
month after the Commission ad 
journed, Australia advanced claims 
to the continental shelves off its terri- 
tory that were closely patterned on 
the revised draft articles. By procla- 
mation of the Governor-General on 
September 10, 1953, Australia was 
declared to exercise “sovereign rights 
over the sea-bed and subsoil” of the 
shelf “for the purpose of exploring 
and exploiting the natural resources” 
thereof; but any intent to affect the 
status as high seas of the waters above 
the shelf was expressly disclaimed. A 
proclamation to the same effect was 


issued on the same day with respect 
to the U.N. Trust Territory of New 
Guinea, of which Australia is the 
administering authority.® 

The shelf area around Australia 
is very large, expanses extending sea- 
ward more than 200 miles being not 
uncommon. Off its northern coast, 
the shelf beneath the Arafura Sea 
reaches unbroken to the Aru Islands, 
part of Indonesia, and to Dutch New 
Guinea. Thus far the mineral re- 
sources of the shelf have not been 
shown to be important, although the 
recent discovery of oil on the coast 
of Western Australia may stimulate 
interest in offshore possibilities. 
Much more significant at present 
are the pearl shell fisheries off the 
northern and northwestern coasts, 
the source of mother-of-pearl. Aus- 
tralia has long sought to control 
these fisheries, even beyond terri- 
torial waters; and one may infer that 
the shelf doctrine, as extended by 
the International Law Commission 
to include sedentary fisheries, seemed 
ideal for this purpose in Australian 
eyes. 

To deal with the pearl fishery 
problem in particular, Australia sup- 
plemented its general claim by new 
amendments to its existing pearling 
legislation. The effect of these was 
to establish statutory claim to regu- 
late all pearling activities on the 
continental shelf of Australia and 
its territories, whether carried on by 
Australian or by foreign ships and 
nationals. The shelf was defined, for 
the purposes of the act, as the area 
contiguous to the coast, but beyond 
territorial waters, covered by not 
more than 100 fathoms of water. It 
was further provided (taking advan 
tage of the possible exception noted 
by the Commission) that shallow 
areas cut off from the neighboring 
coast by deeper but narrow waters 
might be assimilated to the shelf 
proper at the discretion of the Gov- 
ernor-General. The Governor-Gen- 
eral was also authorized to establish 
limits of Australian jurisdiction on 
shelves shared with other countries 

Pursuant to this statutory author 
ity, the Governor-General on Sep 


Or 


tember 25, 1953, issued a proclama- 


The Development of International Law 


tion applying the provisions of the 
pearling act to all Australian waters 
above a continental shelf lying north 
of 27° south latitude, except for a 
small area off the north coast. A 
second proclamation laid down 
boundaries on the shelf with Indo- 
nesia and Dutch New Guinea, based 
for the most part on the principle of 
equidistance proposed by the Com 
mission.® The lines thus established 
were apparently fixed wholly uni- 
laterally. . 

Che country chiefly affected by the 
\ustralian claims was probably Ja- 
pan, whose nationals before World 
War II had been very active in the 
pearl fishery. For the first time since 
the war, Japan in 1953 sent some 
pearling vessels back to the Arafura 
Sea, consenting at the same time to 
discuss with Australia an agreement 
on conservation and regulation. Al- 
though both sides declared their 
willingness to reach such an agree- 
ment, for which proposals were sub- 
mitted by the Japanese, the negotia- 
tions were broken off without result 
in August, 1953. Their unsuccess 
undoubtedly precipitated Australia’s 
decision to take unilateral action. 

The decision, however, was hardly 
agreeable to the Japanese, who in- 
formed the Australians that, in the 
view of the Japanese Government, 
any effort to apply the Australian 
pearling laws to foreign vessels on 
the high seas would violate estab- 
lished principles of international 
law with respect to high seas fish- 
eries. Japan suggested, and Australia 
agreed in principle, that the ques- 
tion be referred to the World Court 
at The Hague. Arrangements to this 
end are said to have been under dis- 
cussion between the two Govern- 
ments in recent months. 

If the matter is submitted to the 
Court, the place of the continental 
shelf doctrine in international law 
may well be clarified, and the ac- 
ceptability of the International Law 
Commission’s views considered. 


5. Commonwealth of Australia Gazette, Septem 


ber 11, 1953, page 2563 


6. The two proclamations are in the Common- 
wealth Gazette, September 25, 1953, pages 2683- 


2684 
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Antitrust: On January 28, 
1954, at the House of The Associa- 
tion of the Bar of the City of New 
York, the New York State Bar As- 
sociation Antitrust Section held its 
sixth annual symposium under the 
chairmanship of Charles Wesley 
Dunne who deserves great credit for 
starting these affairs. The proceed- 
ings will as usual be printed by 
Commerce Clearing House, Fifth 
Avenue, New York, at $2.00 per 
copy. Attorney General Herbert 
Brownell, Jr., Chairman Edward F. 
Howrey of the FTC, Chairman 
Chauncey Reed of the House Judi- 
ciary Committee, Trust-buster Judge 
Stanley N. Barnes and S. Chester- 
field Oppenheim, the Co-Chairmen 
of the Attorney General’s Reform 
Committee, spoke at the morning 
session. The Attorney-General re- 
marked that, unlike TNEC, his 
committee was to consider policy 
matters. Mr. Howrey talked of the 
need for the FTC. Mr. Reed stated 
that his committee was shortly to 
consider H.R. 497 and H.R. 467, 
making treble damages discretionary 
under the Clayton Act and establish- 
ing a uniform treble-damage limita- 
tion period applying prospectively 
only with a limit of five years or one 
year after final decree in a govern- 
ment suit, whichever period would 
be shorter. No action on basing 
points appears probable. Judge 
Barnes stated that since January 20, 
1953, the Department began twenty- 
five suits, fourteen of them criminal. 
Before suing civilly in ten cases, he 
showed the complaint informally to 
counsel for defendants, but the re- 
sults have been discouraging. It 
seems lawyers prefer to go to court. 
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Only five of 139 old cases have been 
dismissed and out of forty-two com- 
pleted cases, twenty-seven ended in 
consent decrees or nolo pleas. Pro- 
fessor Oppenheim stated his com- 
mittee of sixty is divided into five 
area committees, Legal and Eco- 
nomic Concepts, Distribution, For- 
eign Patents, and Administrative 
and Enforcement. Area reports are 
due in March and by May the Co- 
Chairmen will file an interim pre- 
liminary report and by fall, a final 
report. Jerrold G. Van Cise pre- 
sided in Mr. Dunne’s place in the 
afternoon. The session was devoted 
to the Robinson-Patman Act and 
fair trade. Because of the death of 
two scheduled speakers, Parker Mc- 
Collester and Neil Head, Mathias F. 
Correa and Cyrus Austin spoke with 
Abe Fortas on the Robinson-Patman 
Act problems and Thomas Kiernan 
on fair trade. 

Acknowledging the assistance of 
Justice Felix Frankfurter, Dean Ed- 
ward H. Levi, Daniel Levin, Graham 
Aldis, David W. Dangler, John D. 
Hastings, Stuart S. Palmer and Sam- 
uel L. Rosenberry, G. E. and Rose- 
mary D. Hale publish in the Decem- 
ber issue of the Pennsylvania Law 
Review (Vol. 102—No. 2; pages 157- 
184; price for a single copy: $1.25, 
3400 Chestnut St., Philadelphia 4, 
Pa.) a paper entitled “Market Im- 
perfections: Enforcement of the Anti- 
trust Laws in a Friction-Afflicted 
Economy”, and originally read at the 
antitrust seminar of University of 
Chicago Law School in June, 1953. 
In an interesting way, the authors 
discuss the various factors that make 
American competition imperfect. It 
is a good jurisprudential job. 





Whether “bigness” is a per se vio 
lation is a familiar topic. Horace H. 
Robins studies the cases and con- 
cludes that neither “bigness” nor 
“price leadership” are unlawful. 
(Vol. 39—No. 7, Virginia Law Re- 
view, pages 907-948, November, 1953, 
Charlottesville, Va., $1.25). 

His legal conclusions are in sharp 
contrast with the economic conclu- 
sions of Alfred E. Kahn and Joel B. 
Dirlam (‘Integration and Dissolu- 
tion of the A. and P. Company” Vol. 
29—No. 1, pages 1-27, price for a 
single copy: $1.50; No. 1, Jndiana 
Law Review 1-27, $1.50, Blooming- 
ton, Indiana) who say: “Dissolution 
was probably the best thing that 
could have happened to the Stand- 
ard Oil Company in 1911, and U.S. 
Steel would probably have been far 
better off had it not escaped that fate 
in 1920”. Page 27. 

A Harvard law professor should 
return the compliment to the Penn- 
sylvania Law Review for the fine 
article published by Professor Louis 
B. Schwartz, of the Pennsylvania 
law faculty in the January, 1954, 
issue of the Harvard Law Review 
(“Legal Restriction of Competition 
in the Regulated Industries: An Ab- 
dication of Judicial Responsibility,” 
Vol. 67—No. 3, pages 436-475, $1.50, 
Gannett House, Cambridge, Mass. 
Like Mr. Dooley, Professor Schwartz 
has a contempt for experts and 
would like judicial review of ad- 
ministrative rulings. His piece is 
the more timely in that in January 
the Attorney General began suit 
against Pan-American and Grace to 
divest each of the Panagra airline. 
Is it wrong for a shipline to run 
an airline? A railroad, a bus line, 
a copper company, an aluminum 
plant? Titanium is said to be more 
heat resistant for jets than alumi- 
num. Why should not Alcoa keep its 
jet business and make titanium? The 
Schwartz piece comes when the De- 
partment appears to disagree with 
CAB as to Panagra, just as recently 
it did with SEC as to the Investment 
Bankers and FTC as to basing points. 
If it be any comfort to the defend- 
ants, there will be a better judicial 
review in the Panagra suit in the 
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yurts than from a proceeding before 
CAB, judging by Professor Schwartz’ 
s udy. 


“ 
(ULayToN ACT: To American 
business the definitive interpretation 
of the newly amended Section 7 of 
the Clayton Act is about as impor- 
tant as anything. The Yale Law Jour- 
nal issue has an excellent note on 
Hamilton Watch Co. v. Benrus 
Watch Co., 114 F. Supp. 307 [Conn. 
D. C.], affirmed 206 F. 2d 738 (Sec- 
ond Circuit, 1953), which construes 
the new section for the first time. 
Apparently Benrus imports its watch 
movements from Switzerland and 
anticipating a tariff, it set out to buy 
control of Hamilton, a domestic 
plant. Even though its purchases of 
Hamilton stock were partially for 
investment, Judge Hincks held that 
even a minority Benrus representa- 
tion on Hamilton’s board of directors 
would violate Section 7 and he grant- 
ed a preliminary injunction against 
Benrus’ voting the Hamilton stock. 
The note is very well done, indeed. 
Richard Roe, the anonymous Yale 
note writer, refers in a footnote (14) 
to the F.T.C.’s recent action against 
Pillsbury for its purchase of Ballard’s 
back to the examiner. (Address: 
Yale Law Journal, 401 A Yale Sta- 
tion, New Haven, Conn.; price for 
a single issue: $2.00) 


Fair TRADE: Professor Carl H. 
Fulda of Rutgers Law School has 
published in the Winter, 1954, issue 
of the University of Chicago Law 
Review (Vol. 21—No. 2; pages 175- 
211; single copy $1.75, 5750 Ellis 
Ave., Chicago 37, Illinois) what he 
calls “an enlarged version” of the 
paper he delivered at the Seminar on 
Antitrust Law at the University of 
Chicago Law School in June, 1953. 
I thought I had read all there was 
to read on fair trade. I was wrong. 
As usual Carl Fulda has done it 
again. His discussion is by far the 
best ever written, and the practicing 
lawyer who wants to become up to 
date on fair trade must have it. The 
failure of the Supreme Court to 





grant certiorari in Eli Lilly & Co. v. 
Schwegmann Bros., 109 F. Supp. 269 
(E.D.La. 1953), affirmed 205 F. 2d 
788 (5th Circuit, 1953) certiorari 
denied 74 S. Ct. 71 (1953), leaves 
the business world wondering if the 
McGuire Act applies only intrastate 
and not interstate as declared by the 
Third Circuit in Sunbeam Corp. v. 
Wentling, 185 F. 2d 903. Granted 
you fair-trade your product, do you 
lose your protection if you do not 
police your retailers to maintain the 
fair-traded price? This question Ful- 
da discusses in the light of Macy's 
dispute with G. E. and the New York 
discount houses. I cannot recom- 
mend his piece too highly. For up-to- 
date developments the speech of 
Thomas Kiernan at the New York 
State Bar Association’s 1954 sym- 
posium published by C.C.H. should 
be read with Fulda. Kiernan tells 
how to advise a client and blocks out 
these points: New York and other 
State fair-trade statutes refer to 
“stipulated” prices, whereas the Mc- 
Guire Act, unlike Miller-Tydings, 
refers to both stipulated and mini- 
mum prices. Arguments are being 
made that national contracts refer- 
ring to “minimum” prices are in- 
valid in New York and other stipu- 
lated price states; argument was 
made in the Schwegmann petition 
for certiorari that, since until the Mc- 
Guire Act, states were not delegated 
commerce power for state fair trade 
laws to affect interstate commerce, 
they must be re-enacted. Under Sun- 
beam v. Wentling, argument is being 
made that mail order houses can lo- 
cate in Vermont, Missouri, Texas or 
the District of Columbia, non-fair- 
trade territory and ship into fair 
trade states; and the Federal Trade 
Commission is being asked under the 
McGuire Act to prevent manufac- 
turers from fair-trading their prod- 
ucts in the event that directly or in- 
directly they sell at retail. The reason 
why the McGuire Act came as an 
amendment to the F.T.C. Act, in- 
stead of the Sherman Act—as in the 
case of Miller-Tydings—was because 
amendments to the F.T.C. Act go to 
the House Interstate Commerce 
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Committee instead of to the Judi- 
ciary Committee. In the course of 
his remarks at the New York State 
Bar Association’s 1954 meeting, Pro- 
fessor Oppenheim casually stated 
that his legal area subcommittee is 
studying future fair trade policy, 
and Mr. Kiernan did not seem to 
leap for joy about this. 


R osinson-paTMAN ACT: 
The Minnesota Law Review “Rob- 
inson-Patman Act—Anti-Trust or An- 
ti-Consumer” (Vol. 37—No. 4; pages 
227-245, Minneapolis, Minn., $1.75), 
has about the best piece I have seen 
summarizing “in English” the Rob- 
inson-Patman law section by section. 
Most things written about Robin- 
son-Patman are in graphs and 
economic jargon. This is a straight- 
forward story of the provisions of the 
Act. We are indebted to the authors, 
Davis W. Morton, Jr., and Albert 
H. Cotton. In the current issue of 
the Stanford Law Review (Vol. 6— 
No. 1; pages 3-22; single copy $1.25, 
Stanford, California), there is a piece 
by M. A. Adelman called “The Con- 
sistency of the Robinson-Patman 
Act”. I have read the words in it 
and I am sure it is good, but econo- 
mists talk so differently or I am so 
dumb. I am sure Mr. Adelman would 
say the latter. The point Adelman 
makes, I think I get. It is that Rob- 
inson-Patman is discriminatory in 
that it makes no allowance to the 
large buyer for the obvious saving to 
the seller. In this the Act in all its 
provisions is consistently discrimina- 
tory. The decision by the Supreme 
Court in Automatic Canteen v. 
F.T.C., 346 U. S. 61, has been very 
ably noted in the December, 1953, 
issue of the Yale Law Journal (Vol. 
63—No. 2; pages 260-265, single copy 
$2.00, 401 A Yale Station, New Ha- 
ven, Connecticut). The Automatic 
Canteen case is the first case to reach 
the Supreme Court where a quantity 
discount to a buyer was called into 
question. Apparently, more people 
feed at these automatic canteens than 
one might think. The question was 
whether the F.T.C. made a case by 
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proving that Automatic Canteen 
knew it was buying below list. The 
Court held not and said the burden 
of proof was on the Commission to 
“present some evidence indicating 
that the price was unjustified and 
also that the buyer knew of this un- 
justifiability”. Not only does the 
F.T.C. have the subpoena power to 
obtain the necessary proof but the 
cost is beyond the means of most 
buyers. The anonymous Yale note 
writer, George Spelvin, tells us that 
only Bird and Son (25 F.T.C. 548) 
and Minneapolis-Honeywell Regu- 
lator Co. (44 F.T.C. 351), as sellers, 
have ever successfully established a 
cost saving defense because the 


The Langer Bills 


(Continued from page 385) 

changes are not necessary or even 
desirable, but certainly if the com- 
plaints which Senator Langer has 
received are justified, the cause for 
complaints should be promptly and 
efficiently investigated and the fail- 
ure in administration rectified with- 
out the revolutionary changes sug- 
gested by the Langer Bills. 

With reference to the threat that 
if these bills are rejected, bankruptcy 
administration may be returned to 
the states, we may well wonder how 
that will cure abuses. Is it the gen- 
eral experience that the administra- 
tion of receivers in state courts has 
been more efficient, more satisfactory 
and less expensive than the conduct 
of similar receiverships in the federal 
courts? How the abuses complained 
of are to be eliminated, or even re- 
duced, by the return of bankruptcy 
administration to the states is far 
from clear. Should the Langer Bills 
pass, it is not difficult to predict the 
result. Neither creditors nor attor- 
neys will choose to have insolvent 
estates liquidated in bankruptcy. 
They will resort to common law 
assignments. There are many in- 
stances where common law assign- 
ments are more desirable than bank- 
ruptcy, but there are many other 
instances where in order to unearth 
fraud or recover preferences, bank- 
ruptcy is more desirable. 
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F.T.C. “has insisted that the cost- 
justification defense reach almost im- 
possible standards of precision.” Spel- 
vin of Yale says, “Approximate cost 
allocations are unsatisfactory; gen- 
erally only a full field study will 
be accepted.” Recently, the newest 
member of F.T.C., John F. Gwynne, 
has dismissed for the Commission a 
complaint against our three largest 
soap manufacturers with respect to 
advertising allowances. It seems you 
receive a better allowance if you 
agree to advertise the soap in a news- 
paper, less by hand bill, and the staff 
of the Commission said that since 
the newspaper costs were higher, the 
allowance was disproportionate and 


The development of interstate 
commerce, the complications of mod- 
ern industrial life and the present 
large-scale operations of business 
enterprises among the various states 
would seem to make repeal of the 
Bankruptcy Act inconceivable. The 
various states would necessarily be 
compelled to enact state insolvency 
laws. The conflicts of jurisdiction 
arising as a result of an attempt to 
operate under the insolvency laws 
of different states would lead to con- 
fusion, endless litigation and hard- 
ships. The development of commerce 
itself would be 
capped. 

Human nature being what it is, 
all defects in the administration of 
any branch of the law cannot be 
entirely eliminated under any sys- 
tem of operations. The most that the 
Government can expect to do is to 
furnish the best conceivable system, 
with proper methods for checking 
the conduct of those charged with 
administration of the law. The en- 
actment of the Langer Bills will not 
change human nature, and it would 
appear that whatever weaknesses may 
now exist would be magnified 
under the system contemplated. Ad- 
ministration by official trustees and 
by official attorneys would tend to 
be routine. That is the history of 
bureacracy. Today there is an in- 
centive for trustees to do a good job 
in the hope that creditor interests 


seriously handi- 


unlawful. In his speech to the Mich. 
igan Antitrust Seminar reported in 
the American Bar Association’s Anti- 
trust Section’s collection of the 
speeches at its Boston meetings, 
Chairman Edward F. Howery pre 
dicted a change in Robinson-Pat- 
man interpretation. It has come. 
If Mr. Dooley were still with us, 
Rush H. Limbaugh, of Cape Girar- 
deau, Missouri, (see 18 Missouri 
Law Review 215, at page 230, foot- 
note 75) would doubtless hear him 
say: “No matther whether th’ Con- 
stitution follows th’ flag or th’ 
Supreme Coort follows th’ ilicticn 
returns, sure now Th’ Fiddyal Trad 
Coommisyon follows the Pressadent.” 


will remember them and reward 
them by further employment. Ai- 
torneys for trustees, who today usu 
ally represent creditor interests, at 
the present time generally are in- 
terested in accomplishing results for 
their clients. They too have in mind 
the hope of future employment. Un 
der the Langer Bills such incentives 
would be gone. 

We may well reflect upon the ob- 
servations of the sponsor of the 
Chandler Act of 1938, who upon its 
passage stated: 

Four decades, almost to the day, 
have passed since the Fifty-fifth Con 
gress enacted the Bankruptcy Law of 
1898. While that measure has been 
amended frequently, and at least three 
efforts made to repeal it, its funda- 
mental purposes have stood the test 
of time and experience. . . . 


It must not be assumed that the 
new law is flawless, or that it represents 
the full extent to which Congressional 
power may be exercised on “the sub- 
ject of bankruptcies”. Rather, the Act 
which goes into effect on September 
22, 1938, is a conservative step for- 
ward, measured by humane concepts 
and taken in the interest of the nation 
at large.... 


It is in this spirit that the Bank 
ruptcy Law from time to time has 
been amended in the past, and it may 
well be hoped that in the future it 
will be amended in the same spirit 





4. Walter Chandler, Foreword to ‘‘The Bank 
ruptcy Law of 1938"' by J. |. Weinstein (1938) 
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® The Ohio State Bar Association 
sponsored two law institutes in 
March. The Junior Bar Committee 
held a two-day meeting concerned 
with both the ethical problems and 
the financial aspects of building a 
successful practice. Henry S. Drinker, 
of Philadelphia, former Chairman of 
the American Bar Association’s Com- 
mittee on Professional Ethics and 
author of the recent book, Legal 
Ethics, spoke on the subject “Ethics 
Is Your Business”. Charles H. Keat- 
ing, Jr., of Cincinnati, and Edward 
S. Noble, of St. Marys, discussed 
“The Art of Building a Practice” 
from the standpoint of the lawyer 
practicing in a large city and the 
lawyer in a smaller community. At 
the final session there was a panel 
discussion on: “How To Hold the 
Business You Have”. Charles A. 
Kienzle, of Columbus, served as mod- 
erator, and William L. Howland, of 
Portsmouth, and Bryce W. Kendell, 
of Salem, participated in the panel. 

The Allen County Bar Association 
sponsored the Institute offered by the 
Ohio Practicing Law Institute Com- 
mittee of the State Bar Association 
on “Perennial Problems of Practic- 
ing Lawyers”. President L. Earl Lud- 
wig of the Allen County Bar As- 
presided. Frederick A. 
Smith, of Toledo, discussed ‘Client 
and Public Relations’, and Alvin N. 
Haulund, of Toledo, spoke on “The 
Business of Managing Your Prac- 
tice”. The subject of fees was con- 
sidered by Louis A. Ginocchio, of 
Cincinnati. The speakers covered 
generally the problems faced by a 


sociation 


practicing lawyer, such as the lawyer- 
client relationship, individual prac- 
tice as opposed to association or 
partnership, new requirements of the 
law, law office management, includ- 
ing filing and recording, supplies 
and equipment, retainer arrange- 
ments, fees, and the education of the 


client to the value of services 


rendered. 
—— — 


® The 77th Annual Meeting of the 
New York State Bar Association was 
held at New York in January, at 
which time Hunter L. Delatour, of 
Brooklyn, was elected President, 
Robert C. Poskanzer was re-elected 
Treasurer and Charles J. Tobin, of 


Hunter L. 
DELATOUR 





Continental Photo Service 


Albany, was elected Secretary. 

At the annual dinner the Presi- 
dent, Franklin R. Brown, acted as 
toastmaster and introduced Chief 
Judge Edmund H. Lewis of the New 
York Court of Appeals. Judge Lewis 
spoke on the calendar congestion of 
the court and noted the problems of 
judicial administration occasioned 
by such postwar conditions as in- 
creased population, increased use of 
motor vehicles and the increase of 
personal injury cases. He compli- 
mented those judges who have done 
so much within the present year to 
alleviate the problem of congestion 
and delays. In this connection he 
stated, “The situation which has 
developed challenges not only the re- 
sources and resourcefulness of the 
Bench and Bar, but of the local mu- 
nicipal communities as well.” The 
annual award, The Gold Medal 
Award for Distinguished Services in 
the Law, was presented by President 
Brown to Associate Justice Robert 
H. Jackson of the United States Su- 
preme Court. Justice Jackson, after 
accepting the medal, spoke on the 





subject of “Liberty Under Law”. 


—_———6© 





# A new radio legal series called 
“Case Dismissed”, a public service 
project of The Chicago Bar Associa- 
tion and the National Broadcasting 
Company, was recently begun over 
local Chicago stations. The series 
started in January with a program 
concerning automobile accidents and 
personal injury actions and is to 
continue for thirteen weeks. Subse- 
quent programs concern buying a 
home, wills, domestic relations, in- 
stallment buying, immigration and 
naturalization, adoption, landlord 
and tenant, rights when arrested, 
minors and contracts, divorce, start- 
ing a small business and juvenile 
delinquency. Although the program 
has been in operation only for a 
short time, the response from the 


listening public has been excellent. 
——@———— 


®" The Florida Bar Association re- 
cently presented a two-day legal in- 
stitute on the subject of legal ethics, 
which is probably without precedent 
in the history of the organized Bar. 
It is believed to be the first full-scale 
legal institute held in this country 
on this subject. Henry S. Drinker, 
of Philadelphia, discussed “The Eth- 
ical Lawyer”. A panel consisting of 
Mr. Drinker, John M. Allison, Wil- 
liam A. McRae, Jr., and Giles J. 
Patterson considered the ethical as- 
pects of advertising by lawyers and 
also the determination of profes- 
sional fees from the ethical stand- 
point. George E. Sokolsky, journalist 
and author, spoke on “The Ethics of 
Lawyers from the Layman’s View- 
point”, and a panel, moderated by 
Justice Harold L. Sebring of the Su- 
preme Court of Florida, discussed 
the public’s impression of lawyers’ 
ethics. ““The Problem of Discipline” 
was discussed by Shelden D. Elliott, 
President of the Association of Amer- 
ican Law Schools, and there was a 
panel discussion of disciplinary pro- 
cedures. Darrey A. Davis, of Miami 
Beach, President-Elect of the Florida 
Bar, was moderator. Charles E. 
Clark, Judge of the United States 
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Bar Activities 


Court of Appeals for the Second Cir- 
cuit, spoke on “The Lawyer's Duties 
to the Courts”. The final address of 
the institute was given by Owen J. 
Roberts, former Justice of the Su- 
preme Court of the United States, 
on the subject of “The Lawyer's 
Duties to His Clients”. 


a3 
—— 





® The Bar Association of St. Louis 
presented a Lawyers’ Day devoted to 
a conference on trial tactics. The 
purpose of the conference was to pre- 
sent useful, up-to-date material on 
trial procedures. Problems of the 
general practitioner were considered 
and also the problems of those han- 
dling claims for and against insur- 
ance companies, common carriers 
and other types of litigation. The 
evening was devoted to the Annual 
Dinner at which William J. Jameson, 
President of the American Bar As- 
sociation, spoke and John J. Parker, 
Chief Judge of the United States 
Court of Appeals for the Fourth 
Circuit, was a special guest. 


——@-—— 


® A joint meeting of Junior Bar 
State Chairmen and other bar repre- 
sentatives from the First and Second 
Circuits was held in Boston in Janu- 
ary to stimulate interest in Junior 
Bar work in the New England area 
and to exchange ideas on this sub- 
ject. Lawyers from Maine, Massachu- 
setts, Rhode Island, Connecticut, 
New Hampshire and Vermont were 
present. William R. Moller, Chair- 
man of the Connecticut Junior Bar, 
reported on the activities of the 
Junior Bar of Connecticut. A Law- 
yers’ Speaker's Bureau was organized, 
the adoption of Federal Rules of 
Civil Procedure in the Connecticut 
State courts was advocated, a televi- 
sion show and institutes on continu- 
ing legal education were sponsored. 


—~@o———_ 


® A survey was conducted by the 
Toledo Bar Association on the ques- 
tion of social security for lawyers. 
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Because the question of inclusion of 
lawyers in the national system was 
before the Congress, the Toledo Bar 
was circulated to see if there was 
a change in the grass-roots sentiment 
which originally opposed inclusion 
of lawyers. Answers were received 
from 311 members. The following 
table presents the tabulated returns: 


No. ..% 
Favor compulsory inclusion 
2 Sree 55. 7. 
Favor optional inclusion 
er 180 58 
Favor either of above ...... 38 12 


Oppose inclusion of lawyers 40 13 


a e — 


" The International Bar Associa- 
tion announced today that the Fifth 
International Conference of the 
Legal Profession conducted under 
its auspices will be held in Monte 
Carlo, Monaco, from July 19 to 24, 
1954. 

One of the seven topics on the 
agenda is a report on the “Constitu- 
tional Structure of the United Na- 
tions, in the Light of the Proposed 
Amendatory Conference of 1955”. 
The Secretary-General on-leave, 
Amos J. Peaslee, before his appoint- 
ment as American Ambassador to 
Australia, headed the Association’s 
Committee on this topic, which in- 
cludes outstanding members of the 
judiciary and the legal profession 
from many nations of the world. In 
addition, the following topics will 
be discussed: code of ethics for law- 
yers; economic warfare (particularly 
the aspect relating to the restitution 
of private property which has been 
vested or blocked); experience with 
treaties to avoid double taxation; 
extraterritorial effects of divorces 
and separations; international as- 
pects of nationalization; and taking 
evidence abroad by way of docu- 
ments or testimony. 

The following committees will 
meet at the Conference: Human 
Rights, International Economic Co- 
operation, International Judicial Co- 
operation and Legal Aid. 


The International Bar Association 
is a federated organization, the mem- 
ber organizations of which are na- 
tional bar associations from the prin- 
cipal countries of the world outside 
the Iron Curtain. It was formed in 
1947 at the initiation of the Ameri- 
can Bar Association which realized 
the need for an organization which 
would comprise the organized Bar 
and individual members of the Bar 
from all the nations of the world. 
Individual members of the Associa- 
tion are classified as patrons and are 
elected by the Executive Council of 
the Association. 

The program and arrangements 
for the Monte Carlo Conference are 
in the hands of Edward V. Saher, of 
New York, Chairman of the Pro- 
gram Committee, and Thomas G. 
Lund, of England, Treasurer and 
Chairman of the Conference Com- 
mittee. 

The other principal officers of the 
Association are George M. Morris 
of Washington, D. C., Speaker of the 
House of Deputies; Gerald J. Mc- 
Mahon, Acting Secretary General; 
and Paul B. DeWitt, Assistant Treas- 
urer, of New York. 


Previous conferences of the As- 
sociation were held in New York in 
1947, The Hague in 1948, London 
in 1950 and Madrid in 1952. 

In addition to the work of the 
Conference, an interesting social and 
touring program has been arranged. 
The Mayor of Nice and the Bar As- 
sociation of Nice will entertain the 
conferees and their ladies at a garden 
party at the Villa Massena. Other 
social functions will be held in 
Monte Carlo itself, including a ban- 
quet at the Summer Sporting Club 
on the Sea. 

Members of the legal profession 
interested in becoming patrons and 
in attending the Monte Carlo Con- 
ference may obtain further informa- 
tion by writing to the Acting Secre- 
tary General of the Association, Ger- 
ald J. McMahon, 501 Fifth Avenue, 
New York, 17, N. Y. 
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How many of your lawyer friends and associates are not 
members of the American Bar Association? 


Glenn Winters says: 


“With the added facilities and resources that will be provided in its new building, the American Bar Association is 
going to move out into fields of greater accomplishment and wider public influence than ever before in its history. 
In the past, A.B.A. membership has been a badge of distinction and prestige. It will always be so, but the day is al- 
most upon us when the obverse also will be true—when if a lawyer is not a member of the American Bar Associa- 


tion, his friends and acquaintances will wonder why not.” 


Please Do the Following: 


(1) Enumerate be!ow your nonmember lawyer friends to whom you would like the new American Bar As- 
sociation brochure sent. 


(2) Clip the names and send them to American Bar Association Headquarters. 


(3) After two weeks have elapsed, call these men whose names you have submitted and offer to endorse their 
applications for membership. 


(4) Reach over your shoulder and give yourself a hearty pat on the back for having served your friend and 
your profession. 


To American Bar Association Headquarters 
1140 North Dearborn Street 


Chicago 10, Illinois 


I suggest for American Bar Association membership: 














Name Address 
Name Address 
Name Address 
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Proceedings of the House of Delegates: 


Midyear Meeting; Atlanta, Georgia, March 8-9 


® In this issue, we present a summary of the proceedings of the House of Delegates 


at the Midyear Meeting in Atlanta, Georgia, last March. As is our custom, the sum- 


mary contains the complete text of resolutions adopted by the House (with the ex- 


ception, of a series of resolutions dealing with technical changes in the Internal 


Revenue Code) and a synopsis of the debate on actions taken. 


During its first session, the Delegates heard reports on the construction of the 


American Bar Center and adopted resolutions reaffirming the Association's stand on 


increasing judicial and congressional salaries and approving the principle of rec- 


ognition of regulated specialization in various fields of the law. 





FIRST SESSION 


© The 1954 Midyear Meeting of the 
House of Delegates convened in the 
Great Exhibition Hall of the Atlan- 
ta-Biltmore Hotel, Atlanta, Georgia, 
at 10 a. M., Monday, March 8, 1954. 
David F. Maxwell, Chairman of the 
House, presided. 

After the roll call, Glenn M. Coul- 
ter, of Michigan, Chairman of the 
Committee on Credentials and Ad- 
missions, introduced thirty-four new 
members of the House. 

President William J. Jameson, of 
Montana, reporting in his dual role 
of President of the Association and 
President of the American Bar Foun- 
dation, said that the Association 
needs more money to carry out its 
programs and that he hoped that the 
money could be obtained by increas- 
ing the size of the Association, rather 
than by raising the dues. 

Allan H. W. Higgins, of Massachu- 
setts, Chairman of the Foundation’s 
Executive Committee, reported that 
construction of the new Bar Center 
is on schedule and that the build- 
ings will be completed in time for 
dedication at the Annual Meeting in 
Chicago next August. 

George Maurice Morris, of the 
District of Columbia, Chairman of 
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the Foundation’s Finance Commit- 
tee, said that his report was entitled 
“Money and Men”. He reported that 
the fund-raising campaign 
reached 82 per cent of its goal, with 
total pledges of $1,233,277 of the 
needed $1,500,000. He read the list 
of local chairmen in the eleven states 
that have reached or gone beyond 
their quotas. According to the report, 
the average contribution of members 
of the Association is $57, while the 
average contribution of lawyers that 
are not members is $25. Mr. Morris 
said that the total number of con- 
tributors to March 3 was 12,475, of 
whom 20 per cent are not members. 

Robert G. Storey, of Texas, Chair- 
man of the Foundation’s Research 
and Library Committee, said that 
over fifty subjects of research had al- 
ready been referred to his Commit- 
tee and were under consideration. He 
said that the Center will not be a 
briefing agency for individual law- 
yers or law officers, nor an organiza- 
tion to compete with the law schools 
in the scientific investigation of legal 
problems. The Center will be a clear- 
ing house of information about legal 
research and the problems of the 
legal profession, as well as a reposi- 


has 


DAVID F. MAXWELL 


Chairman of the House of Delegates 





tory of information about bar as- 
sociation work and research. 

Roy E. Willy, of South Dakota, 
Chairman of the Plans, Specifica- 
tions and Construction Committee 
of the Foundation, reported briefly. 

Harold H. Bredell, of Indiana, 
said in his Treasurer’s Report, that, 
for the first seven months of the cur 
rent fiscal year, the Association’s in 
come from all sources was approxi 
mately $713,000, an increase of $47,- 
000 over the income for the same 
period for last year. He pointed out, 
however, that the Association’s ex- 
penses for the period were also great- 
er than they were in 1953, although 
he said that it was hoped that the As- 
sociation would end the year in th: 
black. 

Donald A. Finkbeiner, of Ohio, 
Chairman of the Budget Committee, 
said that the total appropriations fo 
the year now stood at $562,848.3¢ 
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fe emphasized the importance of 
eeping recurring appropriations as 
»w as possible. 
Theodore Voorhees, of Pennsyl- 

inia, Chairman of the Committee 
on Lawyer Referral Service, reported 
that there are some ninety Lawyer 
Referral Services in the United 
States, which last year served some 
50,000 people. Although this number 
of clients is very small in comparison 
to the potential, Mr. Voorhees said 
that a recent study of 200 white 
collar workers in the salary range 
between $3,500 and $5,000 showed 
that 63 per cent felt that they could 
not afford the services of an attorney, 
obviously believing that it would cost 
them $50 to $100 to obtain legal ad- 
vice. He declared that the Lawyer 
Referral Service is the best means of 
providing legal service to the 50,000,- 
000 employed citizens who are not 
receiving it. 

Urge Increase in Salaries 

of Federal Judges and Congress 


The Committee on Judicial Selec- 
tion, Tenure and Compensation, un- 
der the Chairmanship of Morris B. 
Mitchell, of Minnesota, offered the 


following resolution for adoption by 
the House: 


Resotvep, That the American Bar 
Association approves the salary in- 
creases in the Judicial and Legislative 
branches of the Federal Government, 
as recommended in the Report of the 
Commission on Judicial and Congres- 
sional Salaries, dated January 15, 1954, 
and as incorporated in amendments to 
S. 1663, offered January 18, 1954, by 
Senator McCarran of Nevada, and in 
H. R. 7510, introduced by Congress 
man Chauncey W. Reed, of Illinois. 
Bernard G. Segal, of Pennsylvania, 

Chairman of the Commission, was 
given unanimous consent to address 
the House in favor of the resolution. 
He praised the Association for its ef- 
forts to increase judicial and congres- 
sional salaries, and summarized the 
work of the Commission, whose 
recommendations for the salary in- 
creases have the support of Presi- 
dent Eisenhower and of a majority of 
the newspapers of the country. Mr. 
Segal said that the only question was 
whether Congress would have the 
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courage to raise salaries since its own 
pay was involved. 

The House then adopted the reso- 
lution by a unanimous vote. 

Charles W. Joiner, of Michigan, 
Chairman of the Committee on Spe- 
cialization and Specialized Legal Ed- 
ucation, had three recommendations 
for the consideration of the House. 
They were as follows: 

(1) That the American Bar Associa- 
tion approves in principle the neces- 
sity to regulate voluntary specializa- 
tion in the various fields of the 
practice of the law for the protection 
of the public and the Bar, and 

(2) That the American Bar Associa- 
tion approves the principle that in 
order to entitle a lawyer to recognition 
as a specialist in a particular field he 
should meet certain standards of ex 
perience and education, and 

(3) That the implementation, or- 
ganization, and financing of a plan of 
regulation to carry out such principles 
is delegated to the Board of Governors, 
subject to final approval by the House 
of Delegates. 

These recommendations are dif- 
ferent from those originally drafted 
by the Committee. They were offered 
to the House in the form proposed 
by the Board of Governors and ac- 
cepted by Mr. Joiner’s group. Mr. 
Joiner gave two basic reasons for 
the recommendations: First, uncon- 
trolled specialization might ruin the 
profession and, secondly, the public 
interest would be better served by 
co-operation between the general 


practitioner and the specialist. 

The House voted to adopt the 
Committee’s resolution in the form 
suggested by the Board of Governors. 

Edward H. Jones, of Iowa, Chair- 
man of the Committee on Coordina- 
tion of Bar Activities, reported on 
the progress made in the program 
of co-ordinating the efforts of the 
American Bar Association with the 
state and local associations. Among 
other projects, Mr. Jones spoke of 
plans for Sections and Committees of 
the American Bar Association to 
present short programs at state and 
local meetings of the Bar; of the fact 
that an American Bar Association 
column is now running monthly in a 
substantial number of state and local 
bar association publications; and of 
efforts to assist in the collection of 
materials for the Research Center. 

George Roberts, of New York, 
Chairman of the Committee on Re- 
tirement Benefits, reported on the 
status of the Jenkins-Keogh Bills 
which would allow an income tax 
deduction for amounts set aside by 
self-employed workers for retirement. 
He reported that the Committee had 
been unsuccessful in attempting to 
get the Jenkins-Keogh principle in- 
cluded in the Omnibus Tax Bill by 
the Ways and Means Committee of 
the House of Representatives. Efforts 
are being made to get the Senate 
to insert the provision in the Omni- 
bus Tax Bill. 
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Allen L. Oliver, of Missouri, re- 
porting for the Committee on Unem- 
ployment and Social Security, of 
which he is Chairman, reiterated the 
Committee’s stand opposing any 
form of Social Security for lawyers. 
He cited the results of a survey of 


state and local bar associations made 
by the Committee to show that there 
is no overwhelming grassroots senti- 
ment among members of the Bar for 
inclusion within the Social Security 
program. 


The House recessed at 12:30 P.M. 





® During its second session, the House approved Association co-operation with 


commercial firms in the production of TV programs dealing with the administration 


of justice, endorsed the Universal Copyright Convention, and approved a series of 
proposals designed to aid in the war against organized crime. They also approved 
the Section of Taxation’s proposals for changes in the Internal Revenue Code. 





SECOND SESSION 


® Chairman Maxwell called the 
House to order for its second session 
at 2:00 p.m., Monday, March 8. 

The first item on the calendar for 
the afternoon was the report of the 
Committee on Public Relations, giv- 
en by Chairman Thomas L. Sidlo, of 
Ohio. This Committee had four 
recommendations for they 
sought House approval. The first 
of these would have authorized the 
Committee to prepare for distribu- 
tion to the entire profession a bro- 
chure emphasizing the responsibility 


of lawyers to strengthen the profes- 


which 


sion by “exemplary conduct in daily 
practice” and “supporting and par- 
ticipating in the worthy objectives of 
the organized Bar”. 

Secretary Stecher called attention 
to the expense of such a project and 
moved that the recommendation be 
referred to the Budget Committee 
and the Administration Committee 
of the Board of Governors. The 
House voted in favor of the referral 
after Mr. Sidlo said that he had no 
objection. 

The Committee’s second resolu- 
tion was as follows: 

That the committee be authorized 
to cooperate with commercial pro- 
ducers of television films with respect 
to a proposed series of dramatic pro- 
ductions having to do with law and the 
administration of justice. These agree- 
ments would embrace script consulta- 
tion, the right of review of scripts, 
casting, dramatic content and com- 
mercial sponsorship of these shows, but 
would entail no financial commitment 
or expense on the part of the As- 


sociation. ‘They would include the au- 
thority to decide when the name of the 
Association could be used as “cooper- 
ating” in the productions. After a 
sponsor is obtained, before the con- 
tract is carried out by broadcasting or 
televising, the contract with the spon- 
sor shall be submitted to the Board of 
Governors for the Board’s approval. 
This recommendation stirred up 
some debate on the question of 
choice of commercial sponsorship of 
a program bearing the name of the 
Association. Dean Jefferson B. Ford- 
ham, of the University of Pennsyl- 
vania, and Judge Floyd E. Thomp- 
son, of Illinois, urged that it was un- 
wise to give such blanket authority 
to any Committee. The resolution 
was finally adopted with an amend- 
ment offered by Richmond C. Co- 
burn, of Missouri, requiring approv- 
al by the Board of Governors. 
Resolutions 3 and 4 were adopted 
by the House with little debate. 
The word “television” was added to 
No. 3 on motion of William B. Cud- 
lip, of Michigan. 
The resolutions were as follows: 
3. That whenever erroneous, mis 
leading or unjustifiedly critical state- 
ments or representations about law- 
yers, the legal profession or the 
American Bar Association appear in 
the press, in magazines or other pub- 
lications, in films, television or in 
radio scripts, the Chairman of the 
Public Relations Committee be au- 
thorized to take prompt and appro- 
priate steps to rectify them, in the 
name of the American Bar Association, 
with the approval in each instance of 
the President or Secretary of the As 
sociation. 
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4. That the committee be author- 
ed to select and appoint an Advisory 
‘ouncil consisting of the professional 
ypunsel of the state and local associa- 
ons, to consult and advise with the 
ymmittee on its program and policies. 


Committee on Communism 
Makes Progress Report 


Former Senator Herbert R. O’Conor, 
of Maryland, Chairman of the Com- 
mittee on Communist Tactics, Strat- 
egy and Objectives, gave an oral 
report that did not require action. 
He summarized the Committee’s po- 
sition on pending legislation intend- 
ed to tighten legal restraints against 
Communists. He announced that 
Freedoms Foundation had awarded 
its George Washington Honor Medal 
to the Association for the publica 
tion of the Committee’s Brief on 
Communism: Marxism - Leninism 
and said that the FBI has supplied 
copies to its agents throughout the 
country. 

Chairman Maxwell then took no- 
tice of the presence in the audience of 
Chief Justice Campbell C. McLaurin 
of Alberta, who was presented to 
the members of the House. 

The next business to come before 
the House was the following resolu- 
tion which was sponsored jointly by 
the Section of International and 
Comparative Law and the Section of 
Patent, Trade-Mark and Copyright 
Law: 

Reso_vep, That the American Bar 
Association endorses the ratification 
by the United States of the Universal 
Copyright Convention signed at Ge- 
neva, Switzerland, on the sixth day of 
September, 1952, with such implement- 
ing legislation to be enacted by the 
Congress of the United States prior 
to deposit of the United States instru- 
ment of ratification as will be neces- 
sary to effectuate the purposes of the 
Convention, and that the Section of 
International and Comparative Law 
and the Section of Patent, Trade- 
Mark and Copyright Law are author- 
ized to present the position of this 
\ssociation in this matter before 
{ ongress. 
john Schulman, of New York, was 

given unanimous consent to address 
the House on behalf of the treaty. 
He explained that it had been pre- 
pared by representatives of thirty- 
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nine countries of Western Europe, 
the British Commonwealth and Lat- 
in America, as well as the United 
States. The Iron Curtain countries 
did not participate. It took more 
than five years to draw up the treaty, 
and all interested groups were con- 
sulted as the work proceeded. He 
emphasized the facts that the treaty 
is not self-executing and that it does 
not create new substantive law. 

On motion of Andrew H. Schmeltz, 
of Pennsylvania, the Chairman of 
the Patent Law Section, the House 
voted to adopt the resolution. 

Mr. Schmeltz then proposed the 
following, which were adopted with- 
out debate: 

I. 

Reso.vep, That the American Bar 
Association disapprove S. 27 and H. R. 
$92, 83d Congress; and that the 
Section of Patent, Trade-Mark and 
Copyright Law is authorized to present 
the position of the Association in these 
matters before Congress. 

II. 

Resotvep, That the American Bar 
Association approve the following 
principles: 

1. That no trade-mark filed by a 
person of a member country of the 
International Convention for the Pro- 
tection of Industrial Property in an- 
other member country shall be refused 
or invalidated for the sole reason that 
the same trade-mark has not been 
previously filed or registered in the 
country of origin; 

2. That abandonment of a trade- 
mark in a member country of the 
International Convention for the Pro- 
tection of Industrial Property where 
it is registered shall be ground for 
cancellation of the registration in such 
country, and non-use of the registered 
trade-mark for a period of two years 
in the country where such cancellation 
action is instituted shall be presump- 


tive evidence of abandonment rebut- 
table by convincing evidence; 

3. That the member countries of 
the International Convention for the 
Protection of Industrial Property shall 
provide for the registration of service 
trade-marks; and that the Section of 
Patent, Trade-Mark and Copyright 
Law is authorized to present the po- 
sition of the Association t® United 
States delegates to the 1954 biennial 
meeting in Brussels of the Congress 
of the International Association for 
the Protection of Industrial Property. 


Alfred J. Schweppe, of Washing- 
ton, Chairman of the Committee on 
Peace and Law Through United Na- 
tions, gave an oral report in which he 
summarized the action of the Senate 
on the Bricker Amendment. 

On behalf of Albert MacC. 
Barnes, the Chairman of the Com- 
mittee on Customs Law, who was 
prevented from attending the meet- 
ing by illness, Secretary Stecher 
moved the following resolutions, 
which were adopted without debate: 


Authority is hereby given the Com- 
mittee on Customs Law, by brief and 
personal appearance in the name of 
the American Bar Association, before 
the Senate Finance Committee or 
other Committees, to propose and sup- 
port the following amendments to 
H. R. 6584: 


(A) Section 4. All acts, findings, es- 
timates, determinations and decisions 
of any customs administrative officer 
acting under the provisions of this 
act, or under the provisions of the 
Customs Simplification Act of 1953, 
Public Law 243, 83d Congress, shall 
be subject to complete judicial review 
by the United States Customs Courts 
in the manner provided by existing 
laws and including the Administrative 
Procedure Act. 


(B) Section 4 (a). In any appraise- 
ment made under this act the Ap- 
praiser shall state on the face of his 
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report to the Collector the basis or 

reason for his appraisal. 

Thomas E. Taulbee, of Delaware, 
Chairman of the Membership Com- 
mittee of the Junior Bar Conference, 
was given unanimous consent to ad- 
dress the House on the work of that 
committee. He said that the Con- 
ference had designated March as 
Membership Month, and every mem- 
ber of the Junior Bar had been asked 
to get one new member. A great 
deal of publicity was given to this 
effort, Mr. Taulbee said, both in the 
Young Lawyer and in other publica- 
tions. The Conference is also setting 
up an American Bar membership 
booth at all annual meetings of the 
state Bars, and is attempting to ap- 
proach each newly admitted lawyer 
about Association membership. 

Archibald M. Mull, Jr., of Cali- 
fornia, Chairman of the Committee 





442 American Bar Association Journal 






















































on Membership, praised the work of 
the Junior Bar. His brief oral report 
stressed the importance of increas- 
ing the membership of the Associa- 
tion. 

The report of the Committee on 
Individual Rights as Affected by 
National Security was then given by 
its Chairman, Whitney North Sey- 
mour, of New York. He said that 
the Committee had found it impos- 
sible to complete its study of pro- 
cedure in congressional investiga- 
tions for report at this meeting, but 
that he expected to make a complete 
report by the time of the Annual 
Meeting in Chicago. 


Dates Set for 

Next Meetings of House 

Secretary Stecher, reporting for the 
Board of Governors, said that the 
Board had requested the American 
Bar Foundation to undertake a study 
of the Canons of Professional Ethics 
to determine whether they should be 
revised. He announced that the next 
Midyear Meeting would be held in 
Chicago on February 21 and 22, 1955, 
and that the 1956 Annual Meeting 
would be in Dallas, Texas. 

Walter P. Armstrong, Jr., Chair- 
man of the Section of Criminal Law, 
presented the following two resolu- 
tions to the House: 


I. 

Resolved, That the American Bar 
Association approves and recommends 
the passage by Congress of the follow- 
ing bills: 

(1) H. R. 6899. A bill to permit the 
compelling of testimony notwithstand- 
ing a plea of privilege against self- 
incrimination, under certain condi- 
tions, in proceedings before either 
House of Congress, congressional com- 
mittees, federal courts and federal 
grand juries, and to permit the grant- 
ing of immunity from prosecution in 
connection therewith. 

(2) H. R. 7118. A bill to punish as 
a federal offense the use of interstate 
commerce in furtherance of conspir- 
acies to commit crimes of the kinds 
usually associated with organized 
crime, in violation of state laws. 

(3) H. R. 7311. A bill to control the 
transmission of certain types of gam- 
bling information in interstate and 
foreign commerce. 

(4) S. 636. (H. R. 7404). A bill to 
permit appeals by the Government 


from pretrial orders suppressing evi- 
dence, in criminal prosecutions in the 
federal courts. 

(5) H. R. 477. A bill to authorize 
the acquisition and interception of 
communications in the interest of 
national security and defense. 


FuRTHER RESOLVED, That the Crim 
inal Law Section be, and it hereby is, 
authorized to advocate on behalf of 
the American Bar Association by all 
appropriate means the passage of these 
bills by Congress. 

Il. 

Reso.vep, That the By-Laws of the 
Section of Criminal Law be, and that 
they are hereby, amended by adding 
thereto, in Article III, Section 2, 
thereof, following the word ‘“Secre- 
tary”, the words “and the last retiring 
Chairman of the Section”. 

Frank W. Grinnell, of Massachu- 
setts, raised a question about H.R. 
6899, which would grant immunity 
from prosecution in certain cases 
where a witness pleads self-incrimi- 
nation, since the immunity would 
not apply to state prosecution. 

Mr. Armstrong replied that his 
Committee were aware of that prob- 
lem and that it might prove neces- 
sary to take some action to prevent 
that. He said that there were numer- 
ous limited immunity statutes, how- 
ever, none of which have made the 
question of immunity from. state 
prosecution a pressing problem. 

There was some debate over the 
Committee’s fifth proposal, which 
approved of H.R. 477 to legalize 
wire-tapping. Senator Morse, a mem- 
ber of the Section’s Council, had 
filed a strong minority objection to 
the Section’s report, which Mr. Arm- 
strong summarized. Senator Morse’s 
report took the position that the 
proposed 
broad and that the proposed “‘safe- 


legislation was far too 
guards” would not be effective. 

The House finally voted to ap- 
prove all the Section’s recommenda- 
tions except No. 5, which was re 
ferred back to the Section. 

Thomas N. Tarleau, of New York, 
offered the following resolution fo1 
the Section of Taxation: 

Resotvep, That the House of De 
egates of the American Bar Associ: 


tion authorizes the Section of Tax: 
tion to cooperate with the appropriat 
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committees of the Congress and their 
Technical Staffs in drafting technical 
changes in the Internal Revenue Code 
of 1954. 

The Section of Taxation had 
velve other recommendations for 
msideration by the House. These 
deal with proposed changes in the 
Internal Revenue Code. Since the 
text of the resolutions occupied some 


forty-seven pages of the House cal- 
endar, lack of space makes it im- 
possible to publish it here. The gist 
of the resolutions may be summar- 
ized as follows: 

1. Changing the final date for fil- 
ing amended declarations of esti- 
mated tax and for filing returns in 
lieu of such declarations from Janu- 
ary 15 to February 15. 

2. Mitigating certain penalties 
which are imposed upon taxpayers 
for failure to file declarations of esti- 
mated tax and for substantial under- 
estimation. This would eliminate the 
present penalty where a taxpayer 
estimates his tax and then unexpect- 
edly receives a large amount of ad- 
ditional income. At present, the 
penalty is on the full amount of the 
difference between the estimate and 
the total income. The change would 
place the penalty on the amount 
that is finally shown on the return. 

3. Providing that a return, state- 
ment or other document is filed and 
payment made when mailed. 

4. Giving the Internal Revenue 
Service discretionary power to waive 
penalties imposed in connection 
with excise and miscellaneous taxes. 
The Service now has such discretion 
with reference to penalties for in- 
come, estate and gift taxes. 

5. Extending the marital deduc- 
tion provisions of the estate tax laws 
to qualified life estates. At present, 
a widow who has the income of a 
trust with a general power of ap- 
pointment over the corpus is allowed 
a deduction; there is no deduction, 
however, if she has a life estate and 
a general power. 

6. This provision was correlative 
with No. 5 and made the same 
change in the gift tax. 

7. Giving the same treatment to 
property passing by intestacy as by 
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will, where the decedent has re- 
nounced the interest. The act of re- 
nunciation does not constitute a 
“transfer in contemplation of death” 
if the renunciation is of property 
passing by will, but the renunciation 
has been held to be a taxable gift 
where the property passed by in- 
testacy. 

8. Resolution No. 8 was correla- 
tive with No. 7, dealing with the 
gift tax. 

9. Changing the definition of 
“business done” by Western hemis- 
phere trade corporations so as to 
exclude purchases and incidental 
non-income-producing activities out- 
side the Western hemisphere. 

10. Amending Section 102 so that 
only the unreasonable accumulations 
would be subject to penalty; at pres- 
ent the penalty is on all the income 
of the corporation. 

ll. This was a recodification of 
Supplement E of the Code, covering 
income taxation of estates and trusts. 
The revision is the culmination of 
nine years’ work by the Section, the 
Treasury, and the staffs of the con- 
gressional committees, and contains 
thirty-seven different provisions. 

Two of these thirty-seven provi- 
sions aroused considerable debate. 
One dealt with the throwback of 
trust income to the beneficiaries and 
the other with the treatment of an 
estate as a single unity. 

The House gave unanimous con- 
sent to have William E. Murray, of 
New York, Chairman of the Section 
Committee that drafted the provi- 
sions explain them. 

Franklin Riter, of Utah, A. L. 
Merrill, of Idaho, H. Cecil Kilpat- 


rick, of the District of Columbia, 
Timothy I. McKnight, of Illinois, 


James D. Fellers, of Oklahoma, and 


Allan H. W. Higgins, of Massachu- 
setts, all took part in the debate on 
the proposal. Opponents of the Sec- 
tion’s draft argued that it was too 
complicated, that it contained fea- 
tures undesirable in many states and 
that it should be considered by the 
Section of Real Property, Probate 
and Trust Law. Proponents declared 
that it was impossible to get 100 per 
cent agreement on any draft, that the 
language could not be made simpler 
and that it was important to have the 
views of the Association on record, 
since the proposed revision will be 
considered by Congress at this session. 

A motion was made to defer action 
until the August meeting, and this 
was amended to refer the whole re- 
vision to both the Tax Section and 
the Real Property Section. Both these 
motions were defeated, and the 
House finally adopted the Section’s 
draft. 

12. The Tax Section’s last recom- 
mendation was a change in the Sec- 
tion’s By-laws increasing the number 
of Council members to nine and de- 
creasing their term to three years. 
It was approved without debate. 

Edwin M. Otterbourg, of New 
York, was given unanimous consent 
to introduce a resolution calling for 
no change in the present provisions 
of Circular Letter 23, dealing with 
practice before the Treasury, which 
provide that the admission of non- 
lawyers as agents before the Depart- 
ment does not authorize them to en- 
gage in the practice of law. 

On motion of Osmer C. Fitts, of 
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Vermont, the resolution was referred 
to the Committee on Draft. 
William N. Bonner of Texas, 
speaking for the Section of Mineral 
Law, said that his Section had pre- 
pared a resolution calling upon Con- 
gress to dispose of public lands not 
needed for legitimate government 
purposes. The Board of Governors 
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had recommended that this be not 
adopted on the ground that it was 
not within the objects of the Associa- 
tion. Mr. Bonner said that he was not 
prepared to discuss the question, and 
therefore moved that the resolution 
be referred back to the Section. 
James R. Morford, of Delaware, 
raised a point of order, saying that 


if the resolution was beyond the pur 
poses of the Association, a motion to 
recommit it was also out of order 

Chairman Maxwell sustained the 
point of order; Mr. Bonner appealed 
from the ruling of the Chair, and the 
ruling was sustained by a vote of 
84 to 44. 

The House recessed at 5:20 P.M. 





® At this session, the House of Delegates voted to grant provisional approval to two 


law schools and urged Congress to withhold appropriations for nonaccredited law 


schools enrolling veterans under the Gl Bill of Rights. It also deferred action on a 


proposal to amend the United States Constitution to prevent any assertion of 


presidential authority to seize private property other than in a manner prescribed 


by the Congress. 





THIRD SESSION 


® When the House reconvened at 
10:30 a.m. on Tuesday, March 9, 
Roy A. Bronson, of California, re- 
porting for the Committee on Traf- 
fic Court Program in the absence of 
Chairman Albert B. Houghton, of 
Wisconsin, told of the regional traffic 
court conferences organized by the 
Committee, saying that eight such 
conferences had been held since the 
Boston meeting, and that there 
would be nine more before the Chi- 
cago meeting. Mr. Bronson also 
spoke of the traffic court contests 
conducted by the Committee, esti- 
mating that some 850 cities would 
participate in this year’s contests. 

C. Baxter Jones, Jr., of Georgia, 
Chairman of the Junior Bar Con- 
ference, made an oral report on the 
activities of the Conference. His re- 
port covered the three major proj- 
ects that the Conference is stressing 
this year: The Junior Bar Handbook, 
distributed to the 600 people who 
make up the “official family” of the 
Conference, which explains the struc- 
ture and functions of the Junior Bar 
Conference; the Conference’s News- 
letter, which goes out to about 300 
officers and committee members as 
well as to state and local junior bar 
groups; and the Conference’s mem- 
bership campaign. 

Mr. Jones read the following reso- 
lution, which had the approval of 
the Board of Governors: 

ReEso.vep, that each member of the 


House of Delegates is requested and 
strongly urged immediately upon re- 
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turning from this meeting to his home 
State, to prepare a list of at least ten 
nonmembers of the Association whose 
application for membership he would 
be willing to endorse, and to transmit 
that list at once to the young lawyer 
whose name appears on Exhibit A 
attached hereto as the Junior Bar 
Conference state chairman for that 
state, with a request that said young 
lawyer attempt to get those prospects 
to join the Association during ““Mem- 
bership Month”, which is hereby de- 
clared to be March of 1954. 


The resolution was adopted. 
Whitney North Seymour, of New 
York, reporting for the Section of 
Legal Education and Admissions to 
the Bar, offered the following reso- 
lutions: 
1. 

Whereas, The School of Law of 
Villanova University of Villanova, 
Pennsylvania, the School of Law of 
Salmon P. Chase College of Cincin- 
nati, Ohio, and the New York Law 
School of New York, New York, have 
applied for the approval of the Amer- 
ican Bar Association and invited in- 
spections; and 

Whereas, Inspections show that the 
schools are in full compliance with the 
standards of the American Bar Asso- 
ciation for Legal Education; 

Now, THEREFORE, BE IT RESOLVED, 
That the American Bar Association 
grants provisional approval to the 
School of Law of Villanova Univer- 
sity, the School of Law of Salmon P. 
Chase College, and the New York 
Law School, each school to be subject 
to an annual inspection until full 
approval be given. 

II. 

Wuereas, It is desirable that all 

appropriations made by Congress for 


legal education for veterans should 
assure those veterans the best legal 
education possible, and 

Wuereas, Legal education for vet- 
erans should be given only in those 
law schools which have been approved 
by the American Bar Association; 


Now, THEREFORE, Be It RESOLVED, 
That the House of Delegates expresses 
its opposition to Senate Bill 2254 
pending in the Senate of the United 
States, which would permit the ex- 
penditure of public funds for law 
study in schools not approved by the 
American Bar Association. 


Both 
without debate. 


resolutions were adopted 

The House then turned its atten- 
tion to the report of the Committee 
on Jurisprudence and Law Reform, 
given by Albert E. Jenner, Jr., of 
Illinois, the Committee’s Chairman. 
He proposed a resolution which 
would have placed the Association 
on record as favoring Senate Joint 
Res. No. 3, introduced by Senator 
McCarran, which proposes the fol- 
lowing amendment to the United 
States Constitution: 

The Executive power of the United 
States shall not be construed to ex- 
tend at any time to any taking of 
private property other than in a man- 
ner prescribed by Act of Congress. 
Mr. Jenner explained that the pur- 

pose of this amendment was to make 
certain that the Executive Depart- 
ment was without constitutional 
power to seize private property other 
than in a manner prescribed by the 
Congress. It was prompted by the 
seizure of the steel mills by President 
Truman. 

This proposal aroused one of the 
longest debates at this meeting of the 
House. The House first voted down 
a proposal to defer action until the 
August meeting by the close vote of 
77 to 73, and then, after further de 
bate on the original motion, upor 



















































an 
sel 
St 
ha 
ur 
po 
thi 
to 

an 
co 
co 
iny 
be 


res 


a, tt ee ee 






1¢ pur 
tion to 
order 
ed the 
pealed 
nd the 
ote ol 


0 P.M. 





should 
st legal 


for vet- 
n those 
»proved 
Nn; 

SOLVED, 
x presses 
ll 2254 
United 
the ex- 
for law 
| by the 


dopted 


s atten- 
amittee 
.eform, 
Jr., of 
uirman. 
which 
ciation 
e Joint 
Senator 
the fol- 
United 


- United 
l to ex- 
king of 
| a man- 
ress. 
he pur- 
o make 
Depart 
utional 
y other 
by the 
by the 
esident 


of the 
p of the 
d down 
ntil the 
vote of 
ther de 


l, upor 











econsideration, reversed itself and 
sostponed action. John C. Satterfield, 
if Mississippi, a member of the Com- 
1ittee, Charles M. Lyman, of Con- 


iecticut, Frank W. Grinnell, of 
{assachusetts, Franklin Riter, of 
Utah, William A. Sutherland, of 
Georgia, Hatton W. Sumners, of 
Texas, Julius Applebaum, of New 
York, Dean Jefferson B. Fordham, of 
Pennsylvania, Ben W. Miller, of 
Louisiana, and Edward A. Dodd, of 
Kentucky, all participated in the de- 
bate. The opponents argued that 
amending the Constitution was a 
serious matter that required careful 
study and deliberation, and that no 
hasty action should be taken. It was 
urged that the language of the pro- 
posed amendment was inept. Perhaps 
the argument that caused the House 
to change its mind was that the 
amendment had received very little 
consideration by the congressional 
committee, only one witness appear- 
ing during the hearings, that witness 
being Senator McCarran. 

Mr. Jenner then proposed the fol- 
lowing resolution offered by the 
Committee on Jurisprudence and 
Law Reform: 

Reso.vep, That Resolution No. 11, 
being a proposal for amendment of 
Article V of the Constitution of the 
United States, submitted to the House 
of Delegates at its 1953 Annual Meet- 
ing and by it referred to the Standing 
Committee on Jurisprudence and Law 
Reform for study and report at the 
1954 Midwinter Meeting be recommit- 
ted to that committee for further 
study and for report at the 1954 An- 
nual Meeting. 

This resolution was adopted without 
debate. 

Mr. Jenner then offered the third 
resolution which was as follows: 

Resotvep, That the American Bar 

Association disapproves in principle 

H. R. 344 and H. R. 642 in the 83d 

Congress, First Session, being respec- 

tively, (1) a bill to authorize appoint- 

ment of circuit judges to serve tempo- 
rarily as justices of the United States 

Supreme Court where necessary to 

provide a quorum, and (2) a bill to 

require in any case in which the 

United States Supreme Court “has 

original jurisdiction no order (other 

than an order dismissing the case) 
shall be entered unless approved by at 
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least five members of the Supreme 

Court.” The Standing Committee on 

Jurisprudence and Law Reform is di- 

rected and authorized to oppose pas- 

sage of said bills in the Congress of the 

United States by all available means. 

The House adopted the resolution 
as it appears above which includes a 
change offered from the floor to 
make it clear that the Association 
is opposed to the principle of the 
bills, not just to their phraseology. 

In the absence of any spokesman 
for the Committee on Admiralty and 
Maritime Law, Secretary Stecher 
then moved the adoption of the 
following resolution, which was 
adopted: 

ReEsoLvep, That the recommenda- 
tions made in 1950 and 1952, in sup- 
port of a bill in aid of the ranking 
and enforcement and foreclosure of 
foreign mortgages on foreign flagships 
in American waters, be renewed and 
reaffirmed in respect of S. 2407, 83d 
Congress (Senator Potter and Senator 
Magnuson), a substantially identical 
bill for the same purpose; and that the 
Congress be requested to give careful 
attention to this bill, which expresses 
a need of both private and public 
American capital invested in foreign- 
flag shipping. 

These recommendations had al- 
ready been approved by the House, 
and were offered only because the 
numbers of the _ bills been 
introduced in the 
current session of the Congress. 

E. Smythe Gambrell, of Georgia, 
Chairman of the Committee on Re- 
gional Meetings, gave an oral report, 
summarizing the history and pur- 


had 
changed when 


poses of the regional meetings. 
Cuthbert S. Baldwin, of Louisiana, 


a member of the Committee on Un- 
authorized Practice of the Law, made 
a progress report for that Commit- 
tee. He said that the Conference 
Committee on Adjusters, composed 
of lawyers and representatives of the 
various insurance and adjusting in- 
terests, had unanimously agreed to 
certain changes in the statement of 
principles adopted by that group. 

John C. Satterfield, of Mississippi, 
Chairman of the Committee on 
Amendment to Rule 71-A, made a 
brief report for that Committee. He 
said that the bill to restore jury 
trial in land condemnation cases had 
passed the Senate and was now be- 
fore the Judiciary Committee of the 
House. 

Reuben G. Thoreen, of Minne- 
sota, reporting for the Committee on 
American Citizenship, of which he 
is a member, gave an oral summary 
of that Committee’s recent work. He 
mentioned the Citizenship Bulletins, 
now issued semiannually by the Com- 
mittee, and the Committee's plan to 
give native-born Americans certifi- 
cates of citizenship when they reach 
21. 

John W. Cragun, of the District 
of Columbia, Chairman of the Sec- 
tion of Administrative Law, report- 
ing for that Section, offered a resolu- 
tion, saying that it was designed to 
reiterate the Association’s interest in 
fair and impartial hearing examiners 
and their independence from agency 
control. 

The House recessed at 12:30 p.m. 
before acting upon the Section’s 
resolution. 
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Proceedings of the House of Delegates 


® At its last session, after lengthy debate, the House voted to endorse statehood 


for Hawaii, reversing a previous stand that such an endorsement was beyond the 


scope of the purposes of the Association. The House also adopted two resolutions 
offered by the Section of Administrative Law. 





FOURTH SESSION 


® The House reconvened for the 
fourth and final session at 1:30 P.M., 
with Chairman Maxwell presiding. 
Mr. Cragun continued the report of 
the Section of Administrative Law. 
He moved the adoption of the fol- 
lowing resolution: 


Wuereas, The American Bar As- 
sociation believes that the fair and 
efficient hearing and impartial de- 
cision of cases of adjudication before 
Federal administrative agencies can 
be achieved only if hearing officers 
are afforded maximum assurance that 
they must and can exercise fully 
independent judgment in hearing 
and initially deciding cases; and 

Wrereas, the impartial conduct of 
cases by Federal hearing officers is not 
adequately safeguarded against agency 
influences by the regulations and 
practices which have been evolved 
under Section 11 of the Administra- 
tive Procedure Act; and 

Whereas, the attainment of the fair 
hearing and impartial decision ob- 
jectives of the Administrative Proce- 
dure Act requires an unmistakably 
clear legislative mandate for the in- 
dependent appointment, tenure and 
compensation of Federal hearing off- 
cers; 

Now, THEREFORE, BE It RESOLVED, 
That the American Bar Association 
advocates the amendment of Section 
11 of the Administrative Procedure 
Act so as to eliminate the authority of 
the Civil Service Commission with re- 
spect to Federal hearing officers and 
otherwise to achieve the principles 
and objectives stated in the premises; 
and 

Be Ir Furtruer REsovven, that the 
American Bar Association advocates 
the independent appointment of Fed- 
eral hearing officers, whether by an in- 
dependent Office of Federal Adminis- 
trative Procedure if such an office is 
created, by Presidential appointment, 
or by other appropriate means; and 

Be It Furtuer Resotvep, That the 
American Bar Association advocates 
that any amendment of Section 11 of 
the Administrative Procedure Act to 
provide for such independent appoint- 
ment should contain an appropriate 
grandfather clause; and 

Be It FurtHer Resovven, that the 
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American Bar Association advocates 
that any such amendment of Section 
11 of the Administrative Procedure 

Act should provide also for independ- 

ence of Federal hearing officer per- 

sonnel from any agency control im- 

pairing the attainment of fair hearing 

and impartial decision objectives; and 
Be It FurTHER RESOLVED, That the 

American Bar Association welcomes 

the contributions presently being 

made to the solution of these prob- 
lems by the President’s Conference 
on Administrative Procedure and the 

Hoover Commission; and 

Be Ir FurTHER REsoLvep, That the 

Section of Administrative Law is here- 

by authorized and directed to repre- 

sent the American Bar Association be- 
fore appropriate committees of Con- 
gress, as well as before the President’s 

Conference on Administrative Pro- 

cedure and its committees and the 

Hoover Commission to the extent that 

such participation is deemed appro- 

priate in pursuance of the foregoing 
objectives. 

In reply to a question posed by 
Charles S. Rhyne, of the District of 
Columbia, Mr. Cragun said that the 
resolution favored the principle, of 
S. 1708, now pending before Con- 
gress, although it did not carry en- 
dorsement of that particular bill. 

Mr. Rhyne then said that he was 
very much in favor of the resolution. 

The resolution was adopted with- 
out further debate. 

Mr. Cragun then proposed the fol- 
lowing, which was adopted without 
debate. 


Be It Resotven, that the American 
Bar Association approves in principle 
the proposal by the Department of 
Justice for legislation to make de- 
portation orders subject to review by 
the courts as soon as such orders are 
administratively final, so that aliens 
are not required to wait until they are 
in custody before challenging such 
orders in the courts, and authorizes 
the Section of Administrative Law to 
appear before the committees of Con- 
gress and to take such other steps as it 
deems appropriate to support the pro- 


posal. 


Dean Fordham, of Pennsylvania, 
Chairman of the Committee To In- 
vestigate and Report Concerning As- 
sociated Insurance Company Ad- 
vertisements, said that the policy 
question involved had been decided 
at the last meeting, so that there was 
nothing further for the Committee 
to do. On his motion it was dis- 
charged. 

Wilber M. Brucker, of Michigan, 
Chairman of the Committee on Pro- 
fessional Ethics and Grievances, 
made a short oral report. 

The last controversial matter to 
come before the House at this meet- 
ing was a resolution favoring state- 
hood for Hawaii, offered by J. Gar- 
ner Anthony, of Hawaii, and en- 
dorsed by the Committee on Draft to 
which it had been referred. 

Charles S$. Rhyne, of the District 
of Columbia, Chairman of the Com- 
mittee on Draft, asked Mr. Anthony 
to explain it to the House. Mr. An- 
thony made the point that, while 
the Territory has the qualifications 
for statehood, it is being taxed with- 
out representation. 

There was considerable opposi- 
tion to this resolution, most of the 
speakers saying they favored state- 
hood for Hawaii, but that the res- 
olution was political and was there- 
fore beyond the purposes of the As- 
sociation. Paul W. Updegraff, of 
Oklahoma, raised that question as a 
point of order. 

Chairman Maxwell recalled that 
that very point of order had been sus- 
tained by Chairman Morford when 
a similar resolution was offered sev- 
eral years ago. He declined to rule on 
the point, however, since the Con- 
stitution of the Association had been 
amended since Mr. Morford’s hold 
ing. 

Mr. Anthony, Mr. Updegraff, 
Douglas Hudson, of Kansas, Julius 
J. Wuerthner, of Montana, H. Cecil 
Kilpatrick, of the District of Colum 
bia, Fred Roland Allaben, of Michi 
gan, Clifford W. Gardner, of Minne 
sota, Frank W. Grinnell, of Massa 
chusetts, Arthur VD. Chamberlain 
of New York, Whitney North Sey 
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our, of New York, George Brand, 

{ Michigan, William A. Sutherland, 

Georgia, Alfred J. Schweppe, of 
\Vashington, William N. Bonner, of 

exas, and Thomas M. Burgess, of 
Colorado, all participated in the de- 
bate. 

Those opposed to sustaining the 
point of order argued that the addi- 
tion to Article I of the words “and 
maintain representative govern- 
ment” of the Association’s Constitu- 
tion had broadened the scope of the 
purposes of the Association so as to 
make this resolution germane. On 
the other hand, it was argued that 
there was no difference between this 
resolution and the one offered only 
the day before by the Mineral Law 
Section urging sale of certain public 
lands, yet the latter had been ruled 
out of order. 

The House voted 67 to 38 against 
sustaining the point of order. 

Mr. Updegraff then offered an 
amendment to the resolution which 
would have carried endorsement of 
statehood for Alaska, as well as for 
Hawaii. 

Mr. Seymour, of New York, moved 
to postpone the entire question un- 
til the Annual Meeting. He urged 
that the question was one of sufh- 
cient importance to require further 
consideration and a public hearing. 

Mr. Anthony begged the members 
of the House to reject Mr. Seymour's 
motion. The question of statehood 
for Hawaii is pending before the 
Congress, he said, and he felt that 
the view of the House should be ex- 
pressed. He did not oppose state- 
hood for Alaska, but he pointed out 
that his resolution was so worded 
that it could not be rephrased to in- 
clude Alaska. 

The motion to postpone action 
was defeated 60 to 50. 

There was considerable discussion 
about including Alaska in the resolu- 
tion, some arguing that there was 
no reason for endorsing Hawaiian 
statehood and omitting Alaska, 
others maintaining that Alaska was 
not yet ready from an economic view- 
point for statehood. 

The House voted down the pro- 
posal to include Alaska and then 
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voted to adopt the resolution, which 
reads as follows: 


Wuereas, Hawaii has had a Con- 
stitutional Government for over 100 
years; has been an organized territory 
of the United States for over 50 years; 
has by every standard demonstrated 
that it is entitled to admission to the 
Union as a state; and the further delay 
of Statehood for Hawaii is a denial of 
representative government to a loyal 
and qualified American Community; 

Now THEREFORE Be It REsOLveD by 
the AMERICAN Bar ASSOCIATION that it 
hereby endorses statehood for Hawaii; 
and 

Be Ir FurtrHer ReEsotvep, that a 
copy of this Resolution be sent to the 
President of the Senate and the Speak- 
er of the House of Representatives of 
the Congress of the United States of 
America. 

The Committee on Draft had two 
other resolutions, both of which 
proved to be noncontroversial, and 
they were adopted without debate: 


I. 

WueEreas, The President has been 
authorized to create a special com- 
mittee to cooperate with the Com- 
missioner of Internal Revenue in con- 
nection with a proposed revision of 
Treasury Department Circular 230, re- 
lating to practice before the Treasury. 

Now TuHererore Be Ir RESOLVED, 
That the American Bar Association 
recommends that in connection with 
any such revision, no change in sub- 
stance should be made of the exist- 
ing provisions now in said Treasury 
Department Circular 230 to the effect 
that the admission of nonlawyers as 
agents before the Department shall 
not be deemed to authorize them di- 


rectly or indirectly to engage in the 
practice of law. 
II. 

Wuereas, The American Bar Asso- 
ciation concluded here in Atlanta on 
March 7 the greatest Regional Meet- 
ing in its history, the success thereof 
being due to the leadership of the 
ten Southern States which organized 
and carried out its very excellent and 
beneficial program through the many 
committees of the Southern Regional 
Meeting; 

Wuereas, The Georgia Bar Associa- 
tion, the Atlanta Bar Association, the 
Lawyers Club of Atlanta, and many 
members of the Atlanta Bar have been 
most gracious and kind in providing 
for the members of the American Bar 
Association attending the Southern 
Regional Meeting and this meeting 
of this House of Delegates that won- 
derful Southern hospitality for which 
this section of our nation is world 
famous: 

Wuereas, Through the wonderful 
cooperation of our host bar associa- 
tions this Midyear Meeting of the 
House of Delegates has been a most 
successful and outstanding event: 

Now THEREFORE Be IT RESOLVED, 
That we hereby express our thanks to 
the bar associations and individuals 
referred to herein. 


William L. Ellis, of the District 
of Columbia, speaking as the dele- 
gate of the Federal Bar Association, 
urged the members of the House to 
lend their personal support to the 
proposals to increase the salaries of 
federal judges and members of Con- 
gress. 

The House voted to adjourn sine 
die at 3:00 p.m. 


May, 1954 * Vol. 40 447 








HP ee 
wa hie a a 












































































@lerssiitere 





RATES 15 cents per word for each insertion: 
minimum charge $1.80 payable in advance. 
Copy should reach us by the first day of the 
month preceding month of issue. Allow two 
Address all 
replies to blind ads in care of AMERICAN 
1140 North Dear- 
Chicago 10, Illinois 


extra words for box number, 
BAR ASSOCIATION JOURNAL, 


born Street, 





BOOKS 


USED LAW BOOKS AT ATTRACTIVE 

prices. We buy and sell either one book or a 
complete library. Let us quote you prices. Harry 
B. Lake, 321 Kearney Street, San Francisco 8, 
California. 





LAW BOOKS OF EVERY DESCRIPTION 


bought and sold. Best prices. Joserpu M 
Mitcuett Company, Philadelphia 43, Pennsyl- 
vania. 





LAW BOOKS—-USED AND NEW. FEDERAL, 





state, tax, texts and English. Morris Park 
Book Company, 839 Morris Park Avenue, New 
York 62, New York. 
LAW BOOKS BOUGHT AND SOLD: COM- 


plete libraries and single sets. CLark BoarpMAN 
Co., Lrp., 11 Park Place, New York City. 


LAW BOOKS USED AND NEW-—BOUGHT, 

sold, traded. Reporter System Units, American 
Law Reports, American Jurisprudence, Corpus 
Juris Secundum, U. S. C. A., Digests, all text 
books, etc. Appraisals free. R. V. Boyie, Law 
Books, Leonhardt Building, Oklahoma City 2, 
Oklahoma. 








LAW LIBRARIES OR LESSER COLLEC- 

tions of esteemed used law books purchased. 
Our 64-page printed catalog free on request lists 
some used law books we have for sale, also indi- 
cates the type of materials we will purchase. 
Cratror’s Book Store, Baton Rouge 2, Louisiana. 































MISCELLANEOUS 


FOR A PUBLISHER OF YOUR 
manuscript or other work? All subjects 





LOOKING 
legal 


considered. New authors welcomed. Write for i 
Free Booklet LX, Vantace Press, 120 West 3st | 
Street, New York. | 


ACCIDENT ANALYSIS—TRAFFIC AND IN 
dustrial. 23 years Safety Engineering experi 
ence. Member, American Society of Safety En 
gineers, Traffic accident cases a specialty. Rapy 
H. Snyper, 811 North Virginia, Oklahoma City, 
Oklahoma. Telephone: CEntral 2-1830. 


VALUATIONS OF CLOSE CORPORATION 
stock. Thoroughly documented appraisals pre. 
pared for gift and estate tax purposes, sales, 
mergers, recapitalizations, etc. A background of 
effective cooperation with attorneys, accountants, 
executors, and financial institutions. Write for 
free brochures. MANAGEMENT PLANNING, Inc., 
192 Nassau Street, Princeton, New Jersey. 


NEED VACATION HELP?—IF YOUR 

steno is on vacation, use one of our stenos in 
your office to type pleadings, transcribe corre 
spondence, serve as receptionist. Low hourly rates, 
Catt Manpower, Inc. operating in Allentown, 
Boston, Buffalo, Chicago, Cincinnati, Cleveland, 
Columbus, Denver, Detroit, Des Moines, Kansas 
City, Milwaukee, Minneapolis, Moline, Newark, 
New Haven, New York, Omaha, Philadelphia, 
Pittsburgh, Rochester (N.Y.), St. Louis, San 
Francisco, Seattle, Tacoma, Toledo. 














EVERYTHING IN LAW BOOKS, 
Biset Co., Philadelphia 6, Pa. 


Grorce T. 





“THE HAND OF HAUPTMANN,” STORY OF 

Lindbergh Case by Document Expert Cited by 
John Henry Wigmore. 368 Pages, 250 Illustra- 
tions. Price $5.00. J. V. Jet he H. Harine, 
15 Park Row, New York 38, N. Y. 





LAW BOOKS BOUGHT, 
changed. Free Catalogue, Irvinc Koruns, 
Main St., Vancouver, Washington. 


SOLD, _ EX- 
516% 





WHEN YOU HAVE A DOCUMENT PROB.- 

lem of any kind send for “Questioned Docu- 
ments, Second Edition.” 736 Pages, 340 illustra- 
tions, $12.50 delivered. Also “‘Questioned Docu- 
ment Problems, Second Edition,” 546 Pages, $8.50 
delivered. Atsert S, Oszorn, 233 Broadway, New 
York 7, New York. 


LAW BOOKS BOUGHT AND SOLD: COM- 
plete libraries and single sets. Ceci. Skipwith, 
306 West Ist Street, Los Angeles 12, California. 








BOOK COMPANY — LAW BOOKS, 


Send wants. Box 


BAYOU 
used and new. Miscellany. 
2423, Baton Rouge, Louisiana. 





LAW BOOKS—WE CAN SUPPLY THE FOL.- 
lowing sets at this time: U. S. Attorney Gen- 
eral Opinions (complete). Volumes 1-40—Decs. 
Comm. of Patents (complete) 1869-1950—Yale 
Law Journal, Volumes 1-25 inclusive, Dennis & 
Co., Inc., 251 Main Street, Buffalo 3, N. Y. 


ENGLISH REPORTS FOR SALE: APPEL- 

late Series, 116 volumes; Common Law Series, 
147 volumes; English Exchequer Reports, 47 vol- 
umes; The Law Reports, 269 volumes; Chancery 
Series, 265 volumes; English Law Reports, 98 
volumes; Beavan’s Reports, 36 volumes; English 
Reports—Full Reprint, 178 volumes. For further 
details write: Granp Raprips Bar Association, 
Michigan Trust Building, Grand Rapids, Michigan. 


A.L.R., A.L.R. DIGEST, A.L.R. 2ND VOL- 





umes 1-32, for sale, $750 f.o.b. Atlanta. R. 
ArRNoLp, 601 MHaas-Howell Building, Atlanta, 
Georgia. 





HANDWRITING EXPERTS 





BEN GARCIA, EXAMINER OF ALL CLASS- 

es of questioned handwriting and typewriting. 
Qualified expert; State and Federal Courts. 13 
years of experience. 805 E. & C. Building, Denver, 
Colorado, Phone: AComa 1729. 


M. A. NERNBERG, EXAMINER OF DIS- 

puted Documents, Thirty years’ experience. 
Formerly specially employed by the United States 
Government as handwriting expert in cases involv- 
ing handwriting. 1728 Grant Building, Pittsburgh, 
Pa. Phone Atlantic 1-1911. 





GEORGE G. SWETT, ST. LOUIS, MISSOURI, 
14 South Central (5) Telephone: PArkview 
5-9394. Handwriting, typewriting and document 
expert U. S. Post Office Department 12 years. All 
types of document problems considered. Photo- 
graphic laboratory maintained. Centrally located 
on major air and rail lines. Member American 
Society of Questioned Document Examiners. 








WRITE US FOR YOUR TEXT BOOK NEEDS. 

Good used law books bought, sold and exchanged. 
(In business 45 years.) THe Harrison Company, 
93 Hunter Street, S. W., Atlanta 2, Georgia. 





LOWEST PRICES USED LAW BOOKS 

complete stocks on hand, sets and texts—Law 
Libraries appraised and bought. Nationa Law 
Liprary AppRAIsAL AssoctaTIon, 538 South Dear- 
born St., Chicago 5, Illinois. 





THOMAS LAW BOOK COMPANY PUBLISH- 

ers, Dealers, Importers. We Sell, We Buy, We 
Exhange. In Business 68 years. 209 N. 3rd, 
St. Louis 2, Mo. 





UNITED STATES GOVERNMENT PUBLI- 
cations at regular Government prices. No de- 
it—Immediate Service—Write Nationat Law 
ook Company, 1110—13th St., N. W., Wash- 

ington, D. C 





FOR SALE—U.S. PATENT LAW QUARTER- 
ly; English Law Reports; English Reprint; 
Corpus Juris Secundum. Box 4MY-7. 


448 American Bar Association Journal 


SAMUEL R. McCANN, EXAMINER OF 
Questioned Documents. Complete laboratory. 
Telephone 5723, Yakima, Washington. 


LUKE S. MAY, CONSULTING EXPERT & 

Examiner of “Questioned Documents.”’ Qualified 
in Military, Federal, Territorial, State and Provin- 
cial Courts, United States and Canada. Director 
of the Scientific Detective Laboratories—estab- 
lished in Seattle since 1919. Advanced Scientific 
Evidence Laboratories with special apparatus for 
the examination, analysis, identification, determina- 
tion and illustrative proof of facts relating to 
genuine or forged handwriting, typewriting, print- 
ing, seals, etc. The detection and ocular proof of 
facts regarding age, alterations, additions, substi- 
tutions, etc., in all types of important suspected or 
disputed papers. Phone Elliott 2445. Suite 843 
Henry Building, Seattle 1, Washington. 








CHARLES C. SCOTT, KANSAS CITY, MIS- 
Identification of handwriting and type- 


souri. 
writing. Detection of alterations. Decipherment 
of faded and charred documents. “Photographic 


for court. Fully equipped laboratory. 
Qualified witness. Member American Society of 
Questioned Document Examiners. Commerce 
Building. Telephone Victor 8540. 


evidence” 


POSITIONS WANTED 


PATENT LAWYER, EARLY FORTIES, EX 

perience embracing all phases of the practice 
gained best firms, extensive knowledge of the arts, 
particularly chemistry and mechanics, seeks con 
nection with another firm if possibility of early 
membership, or will consider position with corpora 
tion where responsibilities would extend directly 
to chief executive officer or general counsel, if an 














officer. Amply qualified to head Patent Staff 
Box 4A-5. 

LAW YER—42. FOURTEEN YEARS GEN 
eral practice, including corporation, patents, 
government and trial experience. Graduate pe 


troleum engineer. Graduate and postgraduate law 
midwestern and eastern universities. Married 
family, interested in compen ation position in West 
or Southwest. Box 4MY- 


LAWYER DESIRES 


special correspondent, 








CONNECTION AS 


investigator or represen 





tative. Will travel Southern Lllinois or Southern 

Indiana. Box 4MY-2 

ATTORNEY, 36, D.C. BAR, 8 YEARS WITH 
Internal Revenue Service, auditing and_ legis 


lative experience, desires association with law 


firm. Box 4MY-3. 


REPUTABLE ATTORNEY 

vard), member of the D.C. and German Bar 
presently in Frankfurt/M., Germany, author of 
numerous articles in leading American and Euro 
pean Law Journals, desires to represent an Ameri 
can law firm in Europe, particularly Germany 
Box 4MY-4. 


LAWYER—EARLY FORTIES, GRADUATE 

of approved southern law school, seven years 
moderately successful general practice, plus con- 
siderable negligence work in large southern city, 
desires mutually advantageous connection with 
another lawyer, law firm or in industry; prefer 
South or Southwest. Box 4MY-5. 


LABOR RELATIONS ATTORNEY, 30, ECO- 

nomics background. Presently NLRB attorney 
in Washington. Private employment experience in 
collective bargaining, grievance, and arbitration 
proceedings. Seeks position in labor law or labor- 
management relations. Willing to relocate. Admit 
ted Wisconsin 1949. Box 4MY-6. 


ROBES 


JUDICIAL ROBES CUSTOM TAILORED 
The best of their kind—satisfaction guaranteed 
Catalog J sent on request. Benttey & Simoy, 

Inc., 7-9 West 36th St., New York 18, N. Y 


SHORTHAND AND 
STENOTYPE REPORTING 


SAN FRANCISCO: HART & HART (SINCE 

1927), official reporters, (shorthand and ma 
chines); notaries; private deposition suite; Chan 
cery Building, 564 Market Street. References 
local bench and bar. 





(LL.M., HAR 




















OF YOUR 
All subjects 
Write for 
0 West 3ist 


ring experi 
Safety En 
alty. Rates 
ahoma City, 
0. 


PORATION 
oraisals pre. 
poses, Sales, 
ckground of 
accountants, 
Write for 
NING, Inc., 
Jersey. 


F YOUR 
ur stenos in 
cribe corre. 
hourly rates 
Allentown, 
, Cleveland, 
nes, Kansas 
ne, Newark, 
Philadelphia, 
Louis, San 


D 


‘TIES, EX. 
the practice 
of the arts, 
, seeks con 
ity of early 
vith corpora 
end directly 
ynunsel, if an 
atent Staff. 


ARS GEN. 
on, patents, 
iraduate pe 
rraduate law 
s. Married 
ion in West 


TION AS 


or represen: j 


or Southern 


ARS WITH 
zy and legis 
n with law 


M., HAR. 
xerman Bar, 
, author of 
n and Euro 
at an Ameri 
'y Germany 


sRADUATE 
seven years 
e, plus con- 
suthern city, 
rection with 
istry; prefer 


r, 30, ECO- 
RB attorney 
‘xperience in 
| arbitration 
aw or labor- 
cate. Admit 


AILORED 
1 guaranteed 
y & Siow, 
18, N. Y 


NG 


RT (SINCE 
nd and ma 
suite; Chan 
References 








THE LAW OF DEBTOR RELIEF 
Bankruptcy and Non-Bankruptcy Devices 
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Equity Receiverships - Corporate Reorganizations 
By 
CHARLES ELIHU NADLER 
Author of The Law of Bankruptcy 


Outlines every step that must be taken by a lawyer in a Debtor Relief case, 
from the time a client comes to his office until the matter is closed. 

Compares one kind of relief with others, pointing out their similarities, their 
dissimilarities, and their availability to a particular situation presented. 

Tells you—What to do—How to do it—When to do it. 

For the specialist it will—provide a quick review—protect against mistakes 
—guard against oversights. 

For the general practitioner— it will be a constant guide and companion— 
like having a successful veteran as a partner to consult for advice on the many 
practical problems that cannot be found in the cases or learned in law school. 


One Volume, approximately 1200 pages, Price $25.00 delivered 
* * * * 
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in the acquisition of that hard-to-acquire knowledge and resourcefulness of ex- 
perienced lawyers in winning success before Court or Jury. Litigations most fre- 
quently encountered are treated, with Special Emphasis on Negligence Practice. 

Cross Examination—A Successful Trial Lawyer Counsels on How to Prepare 
and Present a Case, together with Valuable Suggestions on Cross-Examination 
Supported by Precedents from Real Trials by Masters of the Cross-Examiners 
Technique. Example-supported discussion of the How and Why of Cross-Exami- 
nation is given. 
TRIAL EXPERIENCES: The Trial of cases is a fascinating experience and 
practically every case has its unexpected incidents, some of which are dramatic; 
occasionally they are comic, but more often they are interesting. 

Unusual Cases—Such as “Myra Clark Gaines”, “The Scopes Trial,” and 
“Cannon-Reynolds Holman” are included. These and many other cases included 
have a dramatic appeal that is unequaled. 


One Volume, Price $15.00 delivered 


For detailed information and descriptive folder write 


THE HARRISON COMPANY 


Law Book Publishers 
93 Hunter Street, S. W. Atlanta, Georgia 





THERE IS NO SUBSTITUTE FOR A GOOD TEXTBOOK 
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